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Fixing the Broken Law of
Termination Clauses

Stephen J. Moreau*

Almost three decades after the Supreme Court of Canada’s seminal deci-
sion in Machtinger on restrictive termination clauses in employment contracts,
the case law in this area is divided and inconsistent. Counsel can do little more
than guess at the answers to the central questions of when a termination clause
will be upheld as valid and enforceable, and as displacing the employee’s com-
mon law entitlement to reasonable notice or pay in lieu thereof. In the author’s
view, the reason for the confused state of the jurisprudence does not lie in differ-
ences of wording between clauses or in a failure to draft clauses with sufficient
clarity, but in the frequent absence of agreement between the employer and
the employee regarding their mutual intentions. The employee, in particular,
is not likely to have the requisite understanding of the consequences of signing
an agreement that contains a restrictive termination clause. The remedy which
the author proposes is a return to first principles in contract law, by focusing
on what the parties actually intended. The framework needed to give effect to
mutual intent is already well established in other areas of contract law, and
would enable the courts to take into account all the circumstances surrounding
the formation of an employment agreement. These would include inequality of
bargaining power, the employee’s relative lack of knowledge about the law, and
the employee’s vulnerability at the point of termination — factors emphasized by
the Supreme Court itself in Machtinger.

1. INTRODUCTION

“Well, then, my dear Glaucon,” I said, “this image as a whole must be
connected with what was said before. Liken the domain revealed through
sight to the prison home, and the light of the fire in it to the sun’s power; and,
in applying the going up and the seeing of what’s above to the soul’s journey
up to the intelligible place, you’ll not mistake my expectation, since you
desire to hear it. A god doubtless knows if it happens to be true. At all events,

* Stephen Moreau, LL.B., LL.M., is a Partner at Cavalluzzo LLP and chairs its
Employment Law group. His practice incorporates labour and employment law,
civil litigation, and class actions. I am indebted to several people for research
that went into the preparation of this paper and for others who read it and offered
comments, including Brian Langille, Elichai Shaffir, Chris Perri, Genevieve
Cantin, Kaley Duff, and Patrick Enright. The errors in this paper are my own.
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this is the way the phenomena look to me: in the knowable the last thing to be
seen, and that with considerable effort, is the idea of the good; but once seen,
it must be concluded that this is in fact the cause of all that is right and fair

in everything — in the visible it gave birth to light and its sovereign; in the
intelligible, itself sovereign, it provided truth and intelligence — and that the
man who is going to act prudently in private or in public must see it.”

The Republic of Plato, Book VII!

The law of termination clauses in employment contracts is broken.

Several years ago, after my daughter was born, my wife and I
contacted an agency to find a nanny. The agency sent us candidates,
we selected one, and the agency drafted an employment agreement for
our review. I read the termination clause in the proposed agreement,
a reasonably well drafted but imperfect set of words, and asked that it
be amended so as to read exactly like a clause that had been upheld as
both legal and as displacing the common law in a fairly recent deci-
sion.? The contract, with this perfectly legal clause, was sent to the
agency and signed without apparent protest by the nanny. Like most
employers, I had no intention of terminating this nanny’s employ-
ment unless I had good reason to do so, but I could sleep soundly
knowing that I had secured a minimum of liability should the worst
be required. In the end, we terminated the nanny’s employment.’

One would think that the perfectly common situation of an
employer inserting a termination clause into an offer or contract that
is then executed by an employee would yield a simple interpretive
jurisprudence. Surely, both sides could move on from the relationship
knowing, throughout the relationship and at termination, the precise
price to be paid to end it.

Yet nothing could be further from the truth. This area of the
law is nothing short of completely broken. With every decision in
this area (and there are many), counsel are left increasingly confused
as to which clauses are enforceable and which are not, and why (or
why not). Worse, when counsel and the courts are confused on this

1 2ded, trans Allan Bloom (New York: Basic Books, 1991) at 517.

2 I went with the clause in Clarke v Insight Components (Canada) Inc, 2008
ONCA 837 at paras 1, 4, 6, 243 OAC 196, which the Court of Appeal conven-
iently reproduced in full at paragraph 1 of its reasons before stating that it was
lawful and enforceable.

3 The nanny’s employment was terminated on the provision of notice in excess of
the contract’s requirements, I hasten to add.
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point, those who have entered into these contracts are then left, at
termination, having to litigate on a point of great uncertainty that has
severe consequences for both sides. If the clause is declared void or is
not enforced, the employee will be entitled to damages measured as
the amount that would have been paid during a somewhat uncertain
“common law reasonable notice” period. If it is enforced, a much
lower amount will be owed. At a time of acute vulnerability, employ-
ees need to know where they stand. A reasonable notice period allows
them to make a “clean break” from an employment relationship by
offering time to find new work, while also acknowledging loyalty
and past service. With every decision, one can find three or four blog
posts, law firm website summaries, and CanLII commentaries, all
dissecting the minutiae of this or that clause in order to try to tease out
why one set a “floor” and the other a “ceiling” in an effort to figure
out why one “ceiling” was held to be an enforceable contracting out
and the other was not. Lawyers, human resources professionals, and
other disjecta membra in this field are like Socrates’ prisoners in
the cave, watching moving shadows and trying to out-guess the next
person as to which figure will appear next.

One would think — after so many decisions upholding cer-
tain termination clauses and so many others declaring other clauses
unenforceable or inadequate in their attempts to limit liability — that
employers and their advisors would have “caught up” and built a
better widget: the truly perfect employment agreement with the truly
perfect (and fair?) termination clause that will unquestionably be
enforced by any court on any given day. After all, Iacobucci J., in the
leading Machtinger decision, believed this could be the case:

. .. an employer can readily make contracts with his or her employees which
referentially incorporate the minimum notice periods set out in the Act or
otherwise take into account later changes to the Act or to the employees’
notice entitlement under the Act . . . . This point was recognized by Lysyk J. in
Suleman, supra, at p. 214:

An employer who wishes to guard against being called upon to give
any more notice or severance pay than legislation demands can readily
draw a contractual clause which, in effect, converts the statutory floor
into a ceiling.*

4 Machtinger v HOJ Industries Ltd, [1992] 1 SCR 986 at para 35, [1992] SCJ 41
[Machtinger].
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Twenty-five years of post-Machtinger jurisprudence has proven the
opposite; apparently employers cannot “readily make contracts”
which legally displace the common law of reasonable notice.

This paper traces some of the possible reasons why this may be
so, summarizes the deplorable state of the jurisprudence, and offers
what this author has concluded is the only plausible and principled
way forward. Unlike the authors of most of the papers on this topic,
I will try not to out-guess others as to the meaning of the shadows on
the wall (though I have certainly tried many times, with some success
and one notable failure®), but will instead seek out the “cause of all
that is right and fair in everything.”

What will be argued is that the courts’ inability to apply a uni-
form standard when interpreting termination clauses is due, in large
part, to their failure to apply established principles of contract law.
What is missing is an analysis of whether an employment contract
truly represents a “meeting of the minds,” i.e. whether it accurately
reflects the intention of the parties at the time of contract. This can
only be remedied by looking at the entirety of the circumstances which
led to the agreement itself: any discussions that may have occurred,
the character of the employee, the sophistication of the actors, or the
presence or absence of undue influence (to name but a few).

Up until this time, courts have largely ignored these principles.
Rather than remember that employment law is, at its core, an exten-
sion and expansion of contract law, the courts have applied an unduly
formalistic approach to interpreting employment contracts, parsing
and dissecting clauses in an effort to find sufficient definitiveness or
to tease out ambiguity. What is needed is a richer understanding of the
first principles of contract law — one that accounts for the inequality
of bargaining power between workers and employers, but that uses
this framework to shine light on the parties’ intentions as well as their
reasonable expectations at the time the contract crystallized.

5 See notably Oudin v Centre Francophone de Toronto Inc, 2016 ONCA 514, 34
CCEL (4th) 271 [Oudin ONCA], affirming Justice Dunphy’s widely criticized,
and arguably overruled, decision in Oudin v Centre Francophone de Toronto
Inc, 2015 ONSC 6494, 27 CCEL (4th) 86 [Oudin ONSC].
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2. THE DEPLORABLE STATE OF THE LAW

In Machtinger, the Supreme Court outlined a series of prin-
ciples that ought to be applied in the interpretation of termination
provisions. Overall, the Court favoured interpretations that provide
employees with full common law reasonable notice or pay in lieu
thereof upon termination except in cases where (1) a clear termination
provision ousts the common law; and (2) the termination clause does
not effectively provide the employee with less than what the applic-
able provincial or federal employment standards laws command.

Machtinger sets out a number of solid policy reasons for these
general conclusions, policy reasons which were clarified or re-stated
recently in a well-known passage in Wood, worth reproducing in full:®

The importance of employment and the vulnerability of employees
when their employment is terminated give rise to a number of considerations
relevant to the interpretation and enforceability of a termination clause:

e When employment agreements are made, usually employees have
less bargaining power than employers. Employees rarely have enough
information or leverage to bargain with employers on an equal footing:
Machtinger, p. 1003.

e Many employees are likely unfamiliar with the employment standards
in the ESA and the obligations the statute imposes on employers. These
employees may not seek to challenge unlawful termination clauses:
Machtinger, p. 1003.

e The ESA is remedial legislation, intended to protect the interests of
employees. Courts should thus favour an interpretation of the ESA that
“encourages employers to comply with the minimum requirements of the
Act” and extends its protections to as many employees as possible”” over
an interpretation that does not do so: Machtinger, p. 1003.

e Termination clauses should be interpreted in a way that encourages
employers to draft agreements that comply with the ESA. If the only
consequence employers suffer for drafting a termination clause that fails
to comply with the ESA is an order that they comply, then they will have
little or no incentive to draft a lawful termination clause at the beginning
of the employment relationship: Machtinger, p. 1004.

6 Wood v Fred Deeley Imports Ltd, 2017 ONCA 158 at para 28, 134 OR (3d) 481
[Wood].
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e A termination clause will rebut the presumption of reasonable notice only
if its wording is clear. Employees should know at the beginning of their
employment what their entitlement will be at the end of their employ-
ment: Machtinger, p. 998.

e Faced with a termination clause that could reasonably be interpreted in
more than one way, courts should prefer the interpretation that gives
the greater benefit to the employee: Ceccol v. Ontario Gymnastics
Federation (2001), 2001 CanLII 8589 (ON CA), 149 O.A.C. 315, Family
Counselling Centre of Sault Ste. Marie and District (2001), 2001 CanLII
4698 (ON CA), 151 O.A.C. 35.

Since Machtinger, appellate and superior courts have struggled with
the application of these principles to termination clauses, clauses that
often seem similar, with the result that a great deal of inconsistency
prevails.

In the 25 years since Machtinger, a considerable amount of liti-
gation has taken place, and a corresponding body of jurisprudence
has developed, over the issue of the enforceability and interpretation
of termination clauses. I had occasion not long ago to draw up a table
summarizing 107 considered decisions by various levels of court in
almost every common law jurisdiction across the country where the
principles in Machtinger were applied to termination clauses.” The
split in results is remarkable. It is nearly 50-50: about 50 percent of
the clauses involved in these cases were declared void (and/or com-
mon law notice was awarded), and around 50 percent were upheld
as valid and legal, providing the employee with less than reasonable
notice.® To provide a fuller sense of the bewildering difference in
outcomes, I have included the table at the end of this paper as an
Appendix, and invite readers to consult the detailed breakdown of
cases by jurisdiction and statute, clause, and result/reasoning.

7 This table was intended to represent the universe of post-Machtinger jurispru-
dence on the subject, although some minor cases may have been inadvertently
overlooked. Wide search terms were applied to electronic databases, and many
more than the 107 decisions were read in detail to put together this list. The table
is current to the end of 2018.

8 The precise figures one can draw from the table are 107 reported decisions, 59
upholding the clause (55 percent) and 48 declaring the clause void or not enfor-
cing it (45 percent).
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Such a situation could be thought of as a natural consequence
of the litigation process. As any experienced litigator knows, difficult
disputes are often settled at an early stage, leaving only borderline
cases to be decided by the courts. It would, for example, be unsurpris-
ing if the application of a vague standard such as “reasonable in all
the circumstances” led to disparate outcomes. In such instances, pat-
ently unreasonable conduct would be washed away by the settlement
process, leaving only tough cases to be decided by judges who them-
selves have their own views about what is “reasonable.”

However, as will be shown, this is not true of the law of ter-
mination clauses post-Machtinger. The case law has often divided
sharply on what can only be described as the most pedantic or trivial
of grounds. The failure to insert, or not insert, a word has often been
fatal. In other cases, the same word or the same omission has been
upheld as clear and unambiguous.

To put this uncertainty into perspective, we can take the
straightforward case of an employee with 25 years’ service whose
employment is terminated at age 55. The employee’s entitlements
under the Ontario Employment Standards Act would be: (a) 8 weeks
of pay and benefits/bonus, plus (b) 25 weeks of salary only.® The
same employee, at common law, would likely receive 24 months
of salary, benefits, and bonus (or near to it). For such a 55-year-old,
a termination clause could mean the difference between continued
health benefits for herself and her family for two years as well as a
significantly better retirement pension and an almost immediate dis-
continuance of benefits and pensionable service accumulation, not to
mention the loss of well over one year’s salary. The wide difference,
moreover, would apply at a point of acute vulnerability, a point rec-
ognized in Machtinger and countless decisions since.

This near-even split on a matter of such significance should
be cause for grave concern and viewed as proof of unacceptable
uncertainty.

9 Entitlements in most other provinces would be considerably less, thereby raising
the stakes.
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3. CAUSES OF THE PROBLEM
(a) The Proximate Cause

While it is easy to identify the problem, it is harder to determine
why it exists. To arrive at a full answer, I would have to review a
considerable amount of jurisprudence. Even then, I might do only a
little better than others at intuiting what word or turn of phrase played
the key role in one case, and what similar word or turn of phrase, in
another case, did not.'?

In my estimation, the simplest explanation for the problem is
perhaps an obvious one, but no less valid for that reason: so many
termination clauses exist, each one slightly different than the other,
that different outcomes abound. What almost inevitably takes place is
that the court reads the clause (typically one or two sentences long) in
isolation, without reference to other factors, and asks “what does this
clause mean?” and “is it void or is it enforceable?” The result then
turns on what would seem to an outsider (and, frankly, even to the
parties themselves) a seemingly incomprehensible game played out
over the meaning of one or two words: if one magic word is placed
in the contract, the clause is void, and if that magic word is not there,
a virtually identical clause is valid (or, in other cases, the clause is
determined to be a mere “floor,” filled in neatly by obligating the
provision of common law notice).

By way of example, let me offer the following table, which
quotes several similarly worded termination clauses, drawn from
actual cases in which very slight differences between one clause and
another led to completely different results.

10 For just a few examples of the dozens of papers and case comments in this area,
see The 2016 Annotated Employment Agreement: A Focus on Key Clauses;
The 2014 Annotated Employment Agreement: A Focus on Key Clauses; The
Six-Minute Employment Lawyer 2014: Employment Contracts Update;
14th Annual Employment Law Summit: Attacking Termination Language in
Employment Contracts; The 2011 Annotated Employment Agreement; 11th
Annual Employment Law Summit: Since Machtinger — Effectiveness (or not?)
of Termination Clauses that provide for the minimum statutory entitlements; The
Six-Minute Employment Lawyer 2009: Employment Contracts: Clarke v Insight;
Special Lectures 2007 Employment Law: Employment Contracts: Enhancing
Enforceability Through Drafting and Implementation; and, 8th Annual Six-
Minute Employment Lawyer: Oracle — Enforcement of Termination Clauses.
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TABLE 1
Declared
Null and
Decision The Clause Void? Comments
Roden v Otherwise, the Employer may | NO The words
The Toronto terminate the Employee’s “payment in lieu
Humane employment at any other therof” satisfy
Society, [2005] time, without cause, upon the ESA.
OJ No 3995 at providing the Employee with
para 55, 142 the minimum amount of
ACWS (3d) advance notice or payment
441 (Ont CA) in lieu thereof as required by
[Roden] the applicable employment
standards legislation.

Miller v ABM Regular employees may YES There is a
Canada Inc, be terminated at any time difference
2014 ONSC without cause upon being between
4062 at para 11, | given the minimum period “payment in
16 CCEL (4th) of notice prescribed by lieu thereof”
294 ; aft’d 2015 | applicable legislation, or by (Roden) and
ONSC 1566, being paid salary in lieu the payment of
27 CCEL (4th) of such notice or as may salary (“salary in
190 (Div Ct) otherwise be required by lieu”), rendering
[Miller] applicable legislation. the latter void.
Carpenter In the event the [sic] YES As in Miller,
v Brains 11, termination of employment, the potential
Canada Inc, except where such termination payment solely
2015 ONSC is for just cause, the company of “salary”
6224 at para 9, will provide you with notice is enough to

[2015] OJ No
5235

(or salary in lieu thereof),
and severance pay [if
applicable] pursuant to its
obligations as an employer
and successor employer to
NexInnovations Inc. under
Employment Standards
legislation, as amended.

invalidate this
clause.

continued on next page
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Declared
Null and
Decision The Clause Void? Comments
King v Weber Your employment may be NO As in Roden,
Manufacturing | terminated by the Company the clause
Technology Inc, | ... on giving you that length anticipates “pay”
[2008] OJ No of notice or equivalent pay in in lieu of notice
4033 at para 29, | lieu of notice, and severance and not just
172 ACWS (3d) | pay (if applicable) to which “salary” in lieu.
402 you are entitled under the Act.
King v DST Employee could be terminated | YES The employee
Systems Inc, without cause “with such received
2018 ONSC 533 | notice (or pay in lieu thereof) additional
at para 2, 290 and severance pay as may benefits beyond
ACWS (3d) 106 | be prescribed by the ESA salary and
(or such other applicable severance. The
legislation as may then be phrase “no other
enforced)” and have “no other entitlements
entitlements in that regard.” in that regard”
negates the
continuation of
these benefits
and renders the
clause void.

Every reader can pick two or three cases, place them side by

side, and ask, rightly, “why was this clause held to lawfully displace
the common law while this one was not?” or, “why was this one held
to have done so illegally (by offering less than the applicable employ-
ment standards) while the other was held not to have done so?”

To illustrate the point with two examples of my own, one may
well wonder why the words

the Employer may terminate the Employee without just cause simply upon
providing him/her with the entitlements prescribed in the Employment
Standards Act, 2000

were held in 2017 to displace the common law when, six months
later, the words

Movati . . . may terminate your employment without cause at any time during
the term of your employment upon providing you with notice or pay in lieu
of notice, and severance, if applicable, pursuant to the Employment Standards
Act, 2000
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were held not to?!! Is it really the case that insertion of the word “sim-
ply” before “upon providing” in the first clause gives that provision a
completely different meaning than the second one? If the employment
of the proverbial 25-year employee, age 55, was terminated under
one clause rather than the other, would it be just that this employee
receive 33 weeks’ salary (plus eight weeks’ benefits) while another,
similarly situated employee whose employment was terminated under
the other clause receive 24 months’ total compensation?'2

There are other theories as to why the state of the law is so uncer-
tain. Returning to the passage from Wood quoted above, one reads a
series of principles, taken mostly from Machtinger, the application
of which would result in most clauses being struck down as illegal or
regarded as insufficient to rebut the common law presumption of rea-
sonable notice. Yet set against these many policy reasons for such a
result nearly every time, there remains lacobucci J.’s one-line remark
predicting that, surely, there are clauses that accomplish the delicate
job of clearly rebutting the common law without overshooting the
mark and taking the clause below statutory requirements. Wood, too,
devotes only one unhelpful sentence to this point: “[a] termination
clause will rebut the presumption of reasonable notice only if its
wording is clear.”?

The effect of the passage from Wood quoted above is to set
up a tension between principles whose application would lead to a

11 See Farah v EODC Inc, 2017 ONSC 3948, 40 CCEL (4th) 273, for the first
clause and Bergeron v Movati Athletic (Group) Inc, 2018 ONSC 885, 288
ACWS (3d) 279 [Bergeron ONSC], for the second. Incidentally, like many cases
in this area, Bergeron was appealed. It was upheld on appeal: 2018 ONSC 7258,
52 CCEL (4th) 32 (Ont Div Ct), in reasons that suggested that, had the word
“only” been added to the clause, it would have limited the employee’s claim to
statutory minima.

12 1 wonder if anyone grasps the irony here. The crucial word “simply” is defined
in The Oxford English Dictionary, 2d ed, sub verbo “simply,” as “merely.” But
that is its secondary meaning. Its primary meaning is, “in a straightforward or
plain manner.” Imagine the first clause says “we will give you ESA in a straight-
forward manner” and the second one says “we will give you your ESA.” They
would mean the same thing. But more ironically, the cause of two radically
different results is a single word that is defined in English to mean “straight-
forward.” Would any reader of these decisions think that the law has resolved the
two disputes “in a straightforward manner”?

13 Wood, supra note 6 at para 28, affirming Machtinger.
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far better outcome for vulnerable employees at a particularly acute
moment, and another principle, albeit one that is hard to apply, that
would see the court do what courts are primarily supposed to do: give
effect to the contract, not their sense of what is right or fair. A reader
of the phrase “[a] termination clause will rebut the presumption of
reasonable notice only if its wording is clear” can thus understand the
word “simply” in the clause just quoted as accomplishing that object-
ive. However, a judge steeped in the policy rationales outlined in
Machtinger and Wood might well say, “simply” is not clear enough,
at least when measured against this or that policy rationale.'*

There are two other explanations for the confusion in the law.
One is that the disparate results reflect philosophical or political
differences between judges (the old management-labour divide) or
differences in approach between lower-court judges and appellate
judges, the latter supposedly favouring a “black letter law” approach
and the former a “personalized justice” approach. I cannot subscribe
to either theory, because one can easily find examples of judges who
used to be management-side lawyers awarding common law notice
in such cases,'> and one can just as easily find examples of judges
who have not consistently ruled in favour of one side or the other in
otherwise similar cases, which suggests that they do not bring to bear
a preconceived philosophical belief.!®

14 The fact is that many judges do not like clauses that limit liability in this way.
This is reminiscent of the commercial law problem of exclusionary clauses,
which led courts to engage in all kinds of contortions in order to avoid giving
effect to them. See Stephen Waddams, The Law of Contracts, Tth ed (Toronto:
Thomson Reuters, 2017) at 475-484 [Waddams, Contracts]. As Waddams
concludes, reminiscent of the situation with employment contract termination
clauses: “The drafter redrafts, repeats and adds ‘and I really mean it’. While the
courts are tied to a technique of construction, the drafter is at least occasionally
bound to succeed” (at 479).

15 Bergeron ONSC, supra note 11, is a decision by a recently elevated “management-
side lawyer.”

16 See Covenoho v Pendylum Ltd, 2017 ONCA 284, 281 ACWS (3d) 554
[Covenoho] (Justices Rouleau and Roberts rule in favour of declaring a prob-
lematic termination claue void). See also Oudin ONCA, supra note 5 (Justice
Rouleau sat on the panel)). See also Nemeth v Hatch Ltd, 2018 ONCA 7, 418
DLR (4th) 542 [Nemeth] (Justice Roberts authored the decision). See also Roden
v Toronto Humane Society, [2005] OJ No 3995, 142 ACWS (3d) 441 [Roden]
(Laskin JA sat on this panel and wrote the reasons in Wood, supra note 6)
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(b) The Root Cause

In the previous section, the main cause of the contradictions
in the jurisprudence was identified as the fact that each termination
clause is a bit different. If 107 different termination clauses are read
by 107 different judges or panels of judges, it surely follows that
the results will vary widely. Most lawyers, I feel, subscribe to this
view. And most bloggers and conference paper writers, having iden-
tified the problem, then propose a solution: draft clearer clauses!
However, “draft clearer clauses” has been prescribed since 1992 and,
25 years after Machtinger, the same prescription is being dispensed
for the same disease (a sure sign that the disease may have been
misdiagnosed).

A more searching review of some of the leading cases belies the
theory that greater clarity in clauses will increase the likelihood that
they will be held to be both legal and to have displaced the common
law. Examples abound, but two recent cases stand out. In Nemeth, the
termination provision was a single 27-word sentence (if you exclude
the prior sentence, which merely stated that the employer’s “policy”
is to give notice in writing):

The notice period shall amount to one week per year of service with a minimum

of four weeks or the notice required by the applicable labour legislation.!”

Far from being found to be perfectly clear, the clause was held by the
Court of Appeal to be ambiguous. Despite this finding, and despite
the statements in both Machtinger and Wood that ambiguous clauses
should be construed in the employee’s favour and, more importantly,
that ousting the common law of notice requires a clear termination
provision, this ambiguous clause was nonetheless determined to have
ousted the common law of reasonable notice, providing the employee
with an amount in excess of provincial standards but not up to the
level of common law reasonable notice. The employee was awarded
nineteen weeks’ notice of termination, not the nineteen to twenty

17 Nemeth, supra note 16 at para 3
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months’ notice he would have been awarded, in my estimation, at
common law.!8

By contrast, in Holm v. AGAT Laboratories Ltd.,'"° a one-page
termination clause was picked apart by both the motions judge and
the majority in the Court of Appeal, and found wanting. Despite the
length of the clause, both the majority and the lower-court judge were
unable to tease out of the language any limiting wording — that is,
wording to the effect of “what you get here is all you get, period, full
stop.” The Court found that the clause did contain words like “only,”
suggesting that the parties intended that the amounts outlined in the
termination clause were the “only” amounts to be paid. The Court
held, however, that “only” was meant to cover just the provincial
employment standards requirements: in other words, that the parties
had agreed that the employer would comply with those minimum
requirements, not that those requirements were to be converted into
the sum total the employee would receive.

Unlike Nemeth, where an ambiguity in a 27-word clause was
held to give rise to an amount in excess of provincial standards but
not the common law entitlement, the Court in Holm — which found
a one-page clause to be, at best, ambiguous — awarded full common
law notice. Wood was cited in support of this award. In a concurring
judgment, Justice O’Ferrall rightly asked how it could be that the
parties took an entire page just to confirm that the common law notice
period would be awarded (when that is awarded by default):

A reasonable observer might question why the parties needed a termination clause
as lengthy and detailed as the one employed in this case to merely indicate their
intention to be governed by the common law’s reasonable notice requirement.
In other words, if the termination provision of the employment contract was not
intended to limit termination notice or pay in lieu, what was it there for?*

18 Nemeth’s income is not set out in the lower court’s or the Court of Appeal’s
reasons. In his claim, his annual salary is set out as $115,900. The difference
therefore between common law notice of 20 months’ and 19 weeks’ pay is
$150,670 (salary alone, before his claimed bonus and benefits). T am not the first
to notice, incidentally, the radically different outcomes between statutory notice
and common law notice. In Ceccol, the Court of Appeal, per MacPherson JA,
observed that the difference between the parties’ interpretation of a 22-word
provision was the difference between $7,700 and $66,700, a relatively large sum
for an administrator: See Ceccol v Ontario Gymnastic Federation, [2001] OJ No
3488 at para 46, 107 ACWS (3d) 1015 (Ont CA) [Ceccol].

19 2018 ABCA 23 at paras 4, 25, 422 DLR (4th) 588 [Holm].

20 1bid at para 39.
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Justice O’Ferrall’s rhetorical question captures the real problem.
While most commentators would argue that the solution is to draft
clearer clauses and dismiss the Nemeth and Holm results as perplexing
applications of the principles to different clauses, such commentators
could not possibly explain how three judges found that an ambiguous
27-word clause displaced the common law, whereas an ambiguous
one-page clause did not. Presumably, the use of an entire page, in and
of itself, would seem to evidence an intention to do something other
than say “we confirm the default standard.”

I believe that the answer to Justice O’Ferrall’s question is that
the parties really did not know what they were doing; or, more pre-
cisely, that the parties did not mutually agree what they intended. As
in virtually every wrongful dismissal case that I have participated in
or considered, evidence of what the parties “intended” was confined
to the words of the termination clause. I have never seen a motion
record or trial record in which the parties outlined their “intentions”
with reference to the kinds of evidence routinely put forward, and
accepted, in commercial cases — evidence such as bargaining history
and prior drafts, memoranda, previous agreements, and correspond-
ence.?! So prevalent is the use of these interpretive aids to uncover
the parties’ intention that they are known by a special name (the “fac-
tual matrix’), and an entire textbook has been written on contractual

21 In commercial law, the “factual matrix” surrounding the formation of the con-
tract has been held by the Supreme Court and the House of Lords to be decid-
edly wide: Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 at paras
56-58, [2014] 2 SCR 633 (quoting Investors Compensation Scheme Ltd v West
Bromwich Building Society, [1997] UKHL 28, [1998] 1 All ER 98 at 114); Bank
of Credit and Commerce International SA v Ali, [2001] UKHL 8, [2002] 1 AC
251 at 269. For examples of the width and breadth of this factual matrix, see
Dumbrell v Regional Group of Cos Inc, 2007 ONCA 59 at paras 13, 51-55,
85 OR (3d) 616; Corporate Properties Ltd v Manufacturers Life Insurance Co
(1989), 70 OR (2d) 737 at 8, 63 DLR (4th) 703 (CA); Kentucky Fried Chicken
Canada v Scott’s Food Services Inc, [1998] OJ No 4368 at paras 33-45, 114
OAC 357 (CA); Ventas Inc v Sunrise Senior Living Real Estate Investment Trust,
2007 ONCA 205 at para 24, 85 OR (3d) 254; Chuang v Toyota Canada Inc, 2015
ONSC 885, at para 35, 250 ACWS (3d) 255, aff’d 2016 ONCA 584, [2016] OJ
No 3904; Glaswegian Enterprises Inc v BC Tel Mobility Cellular Inc, [1997]
BCJ No 2946 at paras 1-5, 76 ACWS (3d) 470 (BCCA); Nexxtep Resources Ltd
v Talisman Energy Inc, 2013 ABCA 40 at paras 13, 20-38, 542 AR 212; Bank
of Scotland v Dunedin Property Investment Co Ltd, 1998 CSOH 657 (Scot) at 7;
Investec Bank (Channel Islands) Ltd v Retail Group plc, [2009] EWHC 476 (Ch)
at paras 71-75, 2009 WL 635022.
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interpretation which has chapter upon chapter devoted to the “factual
matrix.”??

The fact that parties to such agreements are unaware of what
they are doing explains several decisions where termination clauses
that obviously fall well below minimum standards were willingly
entered into. For instance, in Oudin, the employer and employee
entered into an agreement providing that the employee’s employment
would end immediately without notice if he became totally disabled
— an agreement that is unquestionably illegal.* Parties have like-
wise agreed to termination clauses allowing employers to terminate
employment on two weeks’ notice?* or, more commonly, 30 days’
notice.? Such notice periods are plainly well below the statutory
minimums.

Famously, Machtinger itself involved a contractual termination
clause that left the number of weeks of notice blank.?® The employer
had hand-written the digit “0” before “weeks” in the contract and “two”
into a co-plaintiff’s contract. The only issues in Machtinger were:

(1) What is the effect of this illegal contract? (2) Does the fact that the parties
“agreed” to a lesser figure mean that the common law figure should be lowered

22 Geoff R Hall, Canadian Contractual Interpretation Law, 3rd ed (Toronto:
LexisNexis, 2016). The author published the third edition only four years after
the second because so many decisions on the “factual matrix” had appeared in
the intervening period that a new edition was in order.

23 Oudin ONSC, supra note 5. In 2005, O Reg 549/05 amended employment stan-
dards regulations that had hitherto provided that, on disability, a frustration of
contract would take place, disentitling the employee to statutory notice of termin-
ation. That provision had been declared to violate the Charter: Ontario Nurses’
Assn v Mount Sinai Hospital (2005), 75 OR (3d) 245, [2005] OJ No 1739 (CA).

24 Slepenkova v Ivanov, [2007] OJ No 4708, 60 CCEL (3d) 303 (Ont Sup Ct), aft’d
2009 ONCA 526, 74 CCEL (3d) 163.

25 Shore v Ladner Downs (1998), 52 BCLR (3d) 336, 160 DLR (4th) 76 (CA);
Nygard International Partnership Associates v Michalowski, 2006 MBCA 115,
53 CCEL (3d) 195; Riskie v Sony of Canada Ltd, 2015 ONSC 5859, 258 ACWS
(3d) 330. The most often cited pre-Machtinger decision in this area involved a
30-day notice clause: Suleman v BC Research Council (1989), 38 BCLR (2d)
208, 27 CCEL 23 (SC). As Riskie indicates, contracts continued to use this lan-
guage for many years after a 30-day notice clause had been declared void and
illegal in 1989.

26 Machtinger, supra note 4 at para 4.
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to account in some way for that agreement? In short, the illegality of the con-
tract was never challenged in Machtinger.

Given the large number of cases in which parties have entered
into what are patently illegal contracts, it is fair to ask: do the words of
the contract actually reflect some kind of mutual intention to provide
for a notice period in excess of statutory minimums and below (if not
far below) common law norms? In other words, while O’Ferrall J.A.
asks what were the parties’ intentions based on a one-page termina-
tion clause, I would pose the question somewhat differently, in a way
that does not assume that the words themselves are synonymous with
the parties’ intent. My question would be simply this: what did the
parties mutually intend?

That, of course, is the core question contract law seeks to
answer. While the parties’ intentions are often set out, largely, if not
exclusively, in the words of their agreement, there are very many
cases in which a detailed understanding of the formation of the con-
tract has informed the interpretation of the words used. In certain
well-known cases, evidence regarding the contract’s formation has
led courts to disregard the words entirely, as they failed to express the
end-product of a proper mutual interchange or understanding.

I will review some of these decisions in the next section, but
first, I will look at a few employment law cases to illustrate the point.
Based on what we know of the facts in those cases, it is difficult
to discern a mutual intention to be bound to an understanding that
severely restricts the employee’s rights. Considering both the con-
tract’s formation and the parties’ mutual understanding in these cases
allows one to make some sense of the disparate results in the jurispru-
dence. If I am right that the jurisprudence can be understood as a fail-
ure to give effect to mutual intentions, then the remedy for this failure
is not to constantly beat the drum of “clearer clauses.” Clearer clauses
are not the antidote to a lack of clear-mindedness on the part of those
who draft them, or on the part of those who affix their signature to
them and are therefore said, somehow, to have “accepted” them.

Let us return to my nanny. I drafted a clause that the Ontario
Court of Appeal had declared was legal and clearly displaced the
common law. The nanny signed the contract and therefore agreed to
it. In this case, I knew what I was doing: I was an employment lawyer
who had read the case that formed the basis of the contract. Critically,
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however, 1 did not ask whether the nanny understood what she was
entering into. She had had time to read the contract. She had signed it.
Was I to assume that she knew what she was doing?

Looking at the few available facts, the answer seems to be “yes”:
she had signed a seemingly important document after having taken
time to review it. But could the addition of certain facts make it pos-
sible that she did not understand the clause? For instance, the nanny
had been born and raised in Germany, moving to Canada some time
in the last 10 to 15 years. She had no education beyond high school.
She had presumably never been involved in litigation of any sort, let
alone anything to do with employment law. In the contract itself, many
terms that were included were so obvious as to require no thought:
her first day of work, her hourly rate, the name of her employers, her
hours of work, her duties, and the location of her work. Had I added
other stipulations, many of those would have simply reflected under-
standings that would exist without requiring that they be spelled out,
such as: that she must be legally entitled to work in Canada, that she
will litigate disputes in the Ontario courts, that Ontario law applies,
that she cannot assign the work to others, etc. Put simply, in this situ-
ation is it realistic to expect that the insertion of a provision, even one
clearly upheld as legal, necessarily meant that the nanny understood
the provision and, more importantly, that she had agreed to exchange
common law rights for the well-defined but weaker rights on termin-
ation now being offered? Apart from the words of the termination
clause itself, every other factor would say “no.”

Going back to those cases in which the clause was plainly illegal,
it might be said that the problem was the absence of clear language.
However, if ones asks why those clauses were included, the answer
would likely be the absence of an informed mutual understanding.
And if such a lack of understanding is evident there, is it not easy to
see evidence of a similar lack of understanding in cases where the
clause truly is not clear, such as the “ambiguous” clauses in Nemeth
and Holm? If the parties’ agreement leads to so much jurisprudential
wrangling among learned counsel and the courts, is it possible that
the poor drafts are not to blame but the drafters themselves? How did
parties get themselves into such contracts in the first place?

With those questions in mind, consider for a moment the
Nemeth case. According to the reasons of the lower court and Court
of Appeal, Nemeth joined Hatch, the employer, 19 years before the
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termination of his employment. While the termination date is not
known, the court file indicates that he commenced the action in 2016.
Thus, he likely joined Hatch in 1996 or 1997. Based on the pleadings
and my personal knowledge of the case and company, Nemeth can be
described as a modestly educated designer and engineer.?’

When Nemeth joined the company, he executed the employ-
ment agreement containing the 27 words quoted above. Recall that
those words read as follows: “The notice period shall amount to one
week per year of service with a minimum of four weeks or the notice
required by the applicable labour legislation.”?® Taking the words at
face value, Nemeth agreed that he would be bound by “the applicable
labour legislation.” As employment lawyers, we are trained to know
that the words “applicable labour legislation” are probably a reference
to the Employment Standards Act® or, possibly, the Canada Labour
Code.*® When we appear in court, we and the judge would at least
know that much; the question the court would then decide, and did
decide in the Nemeth case, will be how to make sense of this clause as
it is worded, knowing that either the ESA or the Code is involved (by
the time of the hearing, we would know that the employer was prov-
incially regulated and fell under the ESA). In other words, those of us
“in the know” can substitute for “the applicable labour legislation”
the “Employment Standards Act.”

But could Nemeth have agreed to receive four weeks’ notice
or ESA notice (which would have been less notice in his first years
of employment, and more after four years had passed) by agreeing
to such a clause? Would he even have known what “the applicable
labour legislation” was? In 1996 or 1997, when he was hired, he
would have had to open a legal textbook or go to a library to find
all of the potential “labour” laws that might apply. In 1996-1997,
he might have spotted well over a dozen. Had he looked carefully,

27 Nemeth’s LinkedIn profile confirms that he had no legal background and that
his post-secondary education consisted of a single engineering diploma from
Centennial College obtained some time before he joined the workforce in
1981. See LinkedIn, “Joe Nemeth,” online: LinkedIn <www linkedin.com/in/
joe-nemeth-079099117/>.

28 Nemeth, supra note 16 at para 3.

29 Employment Standards Act, SO 2000, c 41 [ESA].

30 Canada Labour Code, RSC 1985, ¢ L-2 [Code].
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he would have noticed that the ESA’s predecessor, the consolidated
version in effect from 1990 on, did not contain “labour” in its title
(neither, for that matter, does the successor statute now in effect). He
might have noticed in the ESA that the word “labour” does appear in
parts of the statute, in reference to the Labour Relations Act, 19953
Getting hold of the latter statute, he would see nothing to guide him.
If he could somehow have had access to CanLlII, a search for the
keyword “labour” in the Ontario statutes/regulations field would yield
455 possibilities (though in fairness, certain statutes would be easily
eliminated, like the Trees Act*> which refers to the Ministry of Labour
at points). Put simply, it is fair to question how Nemeth was supposed
to understand what he was signing when the operative phrase, “labour
legislation,” is so broad and equivocal. Indeed, the purist will note
that “labour” law is a branch of workplace law devoted to unionized
environments, and Nemeth was not a unionized employee.

It can be realistically concluded, then, that Nemeth would have
been at sea trying to discover what the “applicable labour legislation”
was. Now consider this question: was Nemeth capable of understand-
ing something that is not set out in words at all, namely, that in the
absence of a termination clause, he would be entitled to reasonable
notice of termination? Nemeth would need to know this without
having guidance from the contract. He would need to know that, by
signing on to these words, he was giving up something not mentioned
anywhere.

In the Court’s reasons in Nemeth, there is nothing to tell us how
Nemeth found himself agreeing to this clause. Had he conducted
research? Did he have legal counsel? If the rejoinder is, “he could
have sought counsel,” the next questions that come to mind are: what
aspects of this very short clause, a clause that assumes a great deal,
would suggest to him that it would be worth the bother of seeing a
lawyer? After all, every other aspect of the agreement would have
been “standard,” such as hours of work, salary, start date, and pos-
ition. Would he have known that only one provision, this one, funda-
mentally altered his rights? Would he have known that over 19 years’

31 Labour Relations Act, 1995, SO 1995, ¢ 1 [LRA].
32 Trees Act, RSO 1990, c T.20.
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later the decision to sign on to these 27 words would cost him over
$150,000 in damages?

I could repeat this exercise by pointing to countless other employ-
ees who, while no doubt very good in their chosen field, did not have,
between them, so much as a minute of training in the law of employ-
ment. Such training would have been required in all of these cases to
know that something unwritten exists, the “common law,” that super-
sedes legislative standards. Anecdotally, of the thousands of people I
have acted for, I can think of no more than three who knew what they
were getting into when they signed a contract with a restrictive termin-
ation clause. In all of them, the person received legal advice that the
clause was potentially restrictive and that the clause should be replaced
with one that merely provided for “reasonable notice.”

4. THE CORRECT CURE FOR THE NOW
CORRECT DIAGNOSIS

If we accept my diagnosis of the root cause of the problem, two
questions remain: is this problem one that the law ought to remedy
and, if so, in what way should it be remedied? I have suggested that
the virtually incomprehensible state of employment law jurisprudence
is in itself an answer to the first question. With respect to the second
question, it is noteworthy that contract law jurisprudence outside
the employment field has sought to address the problem of a lack of
understanding on the part of one of the parties. Possible remedies for
the dilemma can also be found in other areas of contract law.

(a)  Should the Courts Care about the Diagnosis?

To reiterate, the problem with employment law is the complete
absence of understanding on the part of the employee as to what he or
she is entering into when faced with a restrictive termination clause.
If the employer too lacks this understanding, there can certainly be no
mutual understanding. If the employer is fully aware of the effect of
the clause and the employee is not, and the employer does not know
whether or not the employee understands it but fails to take adequate
steps to ensure that the employee understands, in my opinion no
mutual understanding exists. Is this a problem the courts should care
about? To me, the answer is a decided “yes.”
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Indeed, the leading employment decisions all indicate that the
answer is, or should be, “yes.” In other words, insisting that employ-
ees understand the agreements into which they are entering forms the
core policy basis of employment law in Canada, however tangled its
current state. Thus, in Machtinger, lacobucci J. premised his entire
decision on the fact that employees do not understand the law, do
not especially understand their unwritten common law rights, and
therefore require court protection in the form of a particular inter-
pretive lens through which employment agreements are to be read.?
Iacobucci J. opted, in short, to base his very strongly worded rea-
sons on broad policy prescriptions. Arguably, he ignored entirely
the employer’s arguments that, in ordinary “implied terms” cases,
the term to be implied should be informed in some measure by the
parties’ actual intentions. In Machtinger itself, the employer argued
that those intentions were embodied in the very restrictive and admit-
tedly illegal contract terms, which, the employer contended, should
at least be taken into account in setting a shorter implied reasonable
notice period. This position was rejected in part because the majority
believed that no mutual intent could be discerned. lacobucci J. was
deeply concerned to prevent the words of the contract, after the pro-
nouncement of their death, from governing from the grave, given that
the signatories to those words did not know (or it should be assumed
did not know) what they were doing.

This concern was echoed in the Wood principles cited above.
In his reasons in Wood, Laskin J.A. was cognizant that what happens
in cases such as this is the enforcement, at termination, of a mutual
intention formed years earlier. Thus, in his first principle of interpret-
ation, Laskin J.A. emphasized that one must be wary of imbalances
in bargaining power “[w]hen agreements are made.”** On a related
point, Wood stands for the obvious proposition (though apparently
not obvious to all judges who have waded into the field®) that a defect
stemming from the formation of the contract cannot be cured by

33 Machtinger, supra note 4.

34 Wood, supra note 6 at para 28.

35 See Justice Dunphy’s reasons in Oudin ONSC, supra note 5 at paras 40-42,
where in interpreting a contract, significant weight was given to the fact that, at
termination, the employer attempted to cure a serious defect by complying with
the ESA.
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complying with legislative standards after termination.® What occurs
at formation matters.

(b)  Courts in Other Areas Will Look into the Circumstances
of the Contract’s Formation and Have the Tools
Required to Give Effect to Mutual Intention

Outside of the employment law field, the need to give effect to
mutual intentions defines the core of contract law. This is seen in the
attention paid to how contracts are formed.

Long before Machtinger, courts across the country had estab-
lished that special circumstances often exist where the parties do not
have equal bargaining power, and the principles of contractual inter-
pretation must be adapted to meet those circumstances. For example,
in Tilden Rent-a-Car v. Clendenning,” the Ontario Court of Appeal
held that a signature can be relied on as manifesting assent only when
it is reasonable for the party relying on the document to believe that
the signatory really did assent to its contents.

The Court in Tilden concluded that the plaintiff was ultimately
not bound by his signature on the insurance contract to an onerous
exclusionary provision that it contained. Unlike in the commer-
cial sphere, it is common for parties to a consumer contract not to
understand, or to be unaware of, certain onerous terms. Whether a
signature truly manifests assent will vary according to the factual
circumstances. In the commercial context, where both parties are pre-
sumed to have equal bargaining power, a signature will usually indi-
cate assent to all the terms within the contract. This inference will be
much weaker in the consumer context, particularly where it is known
that the consumer signed the contract without reading it.

Where the party seeking to rely on the signed document knows
or has reason to know that the other party has not read the provi-
sion, or that the other party does not understand the provision and its
implications, then the party cannot rely on a signature as representing
assent. In other words, the signature does not represent the parties’

36 Wood, supra note 6 at paras 41-51.
37 (1978), 18 OR (3d) 601, 83 DLR (3d) 400 (CA).
38 Ibid at 609
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true intentions, and the agreement cannot be enforced. As Professor
Waddams, in discussing this proposition from Tilden, writes in his
treatise, The Law of Contracts:

There is nothing radical in this proposition. It springs naturally from the notion
that the law of contracts exists to protect reasonable expectations. Yet the
courts have been very slow to recognize the implications . . . .%°

Tilden clearly places what it sees as commercial and consumer
contracts on opposite ends of a spectrum. In the former, a signa-
ture almost certainly manifests assent. In the latter, a signature may
manifest assent only if the party has taken reasonable measures to
draw onerous terms to the other, less sophisticated, party’s atten-
tion. Surely employment contracts, considering the parties’ inherently
unequal bargaining power and the employee’s lack of knowledge
(propositions endorsed in Machtinger), are somewhere closer to
consumer contracts than commercial contracts. Does it not therefore
follow that the more sophisticated and principled contractual analysis
that emerges from the widely cited Tilden decision ought to inform
the law of employment?

The jurisprudence I have discussed sets the stage for two recent
cases decided by the Supreme Court of Canada: Sabean v. Portage La
Prairie Mutual Insurance Co.,*® and Douez v. Facebook Inc.*' These
cases, involving contracts in the insurance and consumer contexts,
provide helpful guidance as to the Court’s approach to contractual
interpretation in contexts analogous to employment law.

Sabean concerned a clause in a contract for insurance. The
Supreme Court held that provisions in insurance policies must be
interpreted in the way the insured person would understand them, and
not the way a legally-informed person with significant knowledge
of past jurisprudence would read them. In other words, an insur-
ance contract must be interpreted from the viewpoint of the average
insured person. This is consistent with Tilden: where the parties are
of unequal bargaining power, the courts must interpret the contract

39 Waddams, Contracts, supra note 14 at 337.
40 2017 SCC 7, [2017] 1 SCR 121 [Sabean].
41 2017 SCC 33, [2017] 1 SCR 751 [Douez].
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through the eyes of the less sophisticated party in order to ensure that
true assent was given.*?

Indeed, in Sabean, the insurer argued that its interpretation of
the provision in question merely reflected terminology taken from
other Supreme Court decisions. Should that wording not govern, it
asked? This is reminiscent of my nanny’s situation. The contract
merely incorporated the wording the Ontario Court of Appeal had
just interpreted and endorsed. The Court’s reasons in Sabean were,
in effect, that while the insurer may have known this, a reasonable
insured person would not. And more critically, if the reasonable
insured person did not, then the insurer’s understanding could not
prevail absent the necessary mutual understanding.

The Supreme Court’s recent decision in Douez provides another
reminder that contract formation matters. In Douez, the Supreme
Court considered no-click consumer contracts. In this instance, the
impugned provision was a forum selection clause which Facebook
had inserted into its “take it or leave it” Terms of Service. The
Supreme Court conducted a very detailed and lucid analysis of the
rules of contract interpretation, including the rules of assent. Justice
Abella, in her concurring judgment, held that increased legal scrutiny
must be given to contract provisions which impair the consumer’s
access to remedies in situations where the “consent” was automatic
in nature.*

In reaching this conclusion, Justice Abella relied on the works of
several academics including, among others, a key article by Professor
Waddams where he observes, in a passage germaine to the law of
termination clauses:

A new kind of formalism appears to be creeping into contract law: there is the
form, but not the reality, of consent . . . the triumph of realism over every other
perspective on law tends to lead eventually to a disdain for legal doctrine, and
to a consequent neglect of, and impatience with, all subtleties that modify
and complicate a simple account of legal rules. This leads in turn to a neglect
of history, and to a failure to give due attention to the actual effects of legal
rules in day-to-day practice, a perspective that was, in the past, central to
common-law thought. The only thing left then is a kind of over-simplified

42 Sabean, supra note 40 at para 13 (citing Gibbens v Co-operators Life Insurance
Co, 2009 SCC 59 at para 21, [2009] 3 SCR 605).
43 Douez, supra note 41 at para 99.
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formalism, ironically far more rigid than anything that the realists originally
sought to displace.*

In holding that increased legal scrutiny must be given to contracts
where consent is automatic in nature, Canada’s highest court has once
again affirmed the importance of paying attention to parties’ unequal
bargaining power.

These principles have been adapted to family law as well. When
considering a domestic contract, courts will carefully analyze the con-
text of the contract’s negotiation and signature. Even where a contract
would otherwise appear to be legitimate, the courts will carefully
consider the context of bargaining and signature in order to determine
the quality of the assent.* For example, when signing a marriage con-
tract or a separation agreement, spouses cannot be held accountable
to terms they did not truly understand. In other words, where there is
no comprehension, there can be no assent.

Although courts may employ “traditional” contract terminology
when interpreting domestic contracts, the Supreme Court has strongly
cautioned against “borrowing terminology rooted in other branches
of the law and transposing it into a unique legal context™¢ such as
family law. This is so because principles of contract law, such as
unconscionability or mistake, have different meanings according to
the context of a contract. What may establish unconscionability in
a domestic contract, for example, might fall well short of what is
required to establish the same in a commercial contract.*’

Thus, where one party to a domestic contract does not have
the information needed to properly assess all terms of the contract,
assent cannot truly be given. In other words, the presence of any
“informational asymmetry” will affect the parties’ ability to make an
acceptable bargain.*® The development of the law of contracts in the
family law context demonstrates the Supreme Court’s willingness,
and the necessity, to interpret contracts with a robust understanding
of their context. In family law, important characteristics evidently

44 Stephen Waddams, “Review Essay: The Problem of Standard Form Contracts: A
Retreat to Formalism” (2012) 53 Can Bus LJ 465 at 485-486.

45 This principle has been codified in the Family Law Act, RSO 1990 s 56 (4).

46 Miglin v Miglin, 2003 SCC 24 at para 82, [2003] 1 SCR 303.

47 Rick v Brandsema, 2009 SCC 10 at para 43, [2009] 1 SCR 295.

48 1bid at paras 45-46.
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include power imbalances and the subjective understanding of each
party. Where one party does not truly understand the agreement or is
mistaken as to a part of it, there can be no assent.

A dictum in the family law context provides that “what you
don’t know matters.” Were this to be applied to employment law
termination clauses, it would ameliorate the defect so evident in cases
like Nemeth. Nemeth, in holding that the clause displaced the common
law, relied on the presence of Nemeth’s signature whereas, in family
law, the fact that one party lacked key information would preclude a
comparable interpretation of the clause. If Nemeth did not know that
he could be entitled to common law reasonable notice in the absence
of a termination clause, his view of what the termination clause said,
and of what it purported to displace, might have been different.

(¢) Employment Law is Ripe for a Return to First
Principles, Guided by a Modern Understanding
of the Employment Relationship

Not only is the approach taken by employment law to termin-
ation clauses ripe for reevaluation, it was ready for such a reevalua-
tion in Machtinger itself. Unfortunately, because of the way in which
Machtinger was argued, all of lacobucci J.’s first principles have had
to be applied to the interpretation of the contract itself rather than to
the quality of its formation. While many have read and re-read the
key passages of Machtinger, few recall that both sides had conceded
that the contract itself, in formation, was otherwise valid. Iacobucci J.
was at pains to point this out — twice — in his reasons:

The appellants acknowledged at trial that, save for the effect of the
provisions of the [ESA], the termination provisions were valid.

It was acknowledged by the appellants and the respondent that, but for
the possible effects of the [ESA], no issue as to the validity of the employment
contracts would have arisen.®

My guess is that Iacobucci J. asked the parties about the contract’s
validity, and that is why the concession is emphasized. If he did ask,
then he might also have been attuned to the question of whether — in

49 Machtinger, supra note 4 at paras 6, 23.
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light of the policy imperatives he outlined — a real question of for-
mation would have arisen but for the concession.

In any event, Iacobucci J.’s policy rationale for the interpretive
principles he set out would, in the contexts I outlined above, give rise
to a very different set of conclusions concerning the enforceability of
restrictive clauses. In other types of cases, the findings in Machtinger
respecting the employees’ general lack of knowledge would doom
attempts to enforce restrictive provisions, on the basis that no valid
agreement was entered into in the first place. Put simply, owing to
the way Machtinger was argued, we are left with a series of first
principles we are to apply wholly to the interpretation of termination
clauses, giving rise to the problems I have described.

The Supreme Court’s policy outlook in employment law seems
to support the reappraisal I propose here. While lacobucci J. in
Wallace repeated some of the observations he made in Machtinger,
such as the suggestion that “[t]he contract of employment has many
characteristics that set it apart from the ordinary commercial con-
text,” this has not precluded the use of first principles in contract law
to guide the interpretation process in employment cases.”® In Keays,
the Court explicitly rejected the idea that damages for the manner of
dismissal could be interpreted apart from the ordinary commercial
context. Instead, liability for damages for mental distress caused by
the manner of dismissal was to be assessed on the basis of the basic
principle set out in Hadley v. Baxendale — namely, that such dam-
ages can be awarded if they were reasonably foreseeable at the time
of contracting.’! The law on damages for mental distress arising from
breach of contract was thus more than sufficient to do justice to the
claims of employees who had been dismissed in bad faith, without the
need to artificially extend the length of an employee’s notice period.>

Although I advocate a return to first principles grounded in con-
tract interpretation law, I appreciate that historically these principles
were subsumed within a classical liberal contractual paradigm that

50 Wallace v United Grain Growers Ltd, [1997] 3 SCR 701 at para 91, 152 DLR
(4th) 1 [Wallace].

51 Keays v Honda Canada Inc, 2008 SCC 39 at para 56, [2008] 2 SCR 362 [Keays];
Hadley v Baxendale, [1854] EWHC J70, 9 ExCh 341.

52 Keays, ibid at para 58.
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assumed equality of bargaining power and a free exchange of prom-
ises, and that eschewed any attempt to interpret contracts through the
lens of unfairness, save in extreme cases. As Etherington notes in his
review of the Machtinger decision in the Court of Appeal, published
on the eve of the Supreme Court’s decision, the Court of Appeal
had routinely rejected attempts, in employment law, to recognize the
unfairness and inequality inherent in harsh termination clauses.>® I
would simply say that the nineteenth-century paradigm evidenced
in such employment law decisions, including the Court of Appeal’s
Machtinger decision overturned by the Supreme Court, cannot realis-
tically be argued as holding much sway in Canada in 2020.

The fact that context matters was put most famously by Lord
Devlin in his final decision, in which he did not permit a contracting
party to rely on certain limiting clauses in an agreement entered into
in circumstances where mutual understanding could not be assured.
As Lord Devlin noted, constructing a contract should not be about
finding the signature or other forms of contract but on discerning
whether, in fact, an agreement was consummated.>

I suggest that the proper response to a clause that says “0 weeks’
notice” (Machtinger), “no notice if disabled” (Oudin), or “in 27
words, give up over $150,000 in 19 years on termination” (Nemeth)
is to either: (a) carry on as we have done, live in a world of “make
believe,” and enforce the clause as written; or (b) to break the bonds
that have prevented lacobucci J.’s policy statements from taking the
same shape they have taken in other areas of the law. Were it not for
the concession made in Machtinger, the debate today might well be
about how best to give effect to parties’ intentions in the real world
rather than in the “world of make believe which the law has created,”
as Lord Devlin called it.

53 Brian Etherington, “The Enforcement of Harsh Termination Provisions in
Personal Employment Contracts: The Rebirth of Freedom of Contract in Ontario”
(1990) 35 McGill LJ 459.

54 See McCutcheon v David MacBrayne Ltd, [1964] UKHL 4, [1964] 1 WLR 125
(HL) at 133, where Lord Devlin observed:

If it were possible for your Lordships to escape from the world of make
believe which the law has created into the real world in which transactions of
this sort are actually done, the answer would be short and simple.
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S.  CONCLUSION

There is no doubt in my mind that a considerable reappraisal of
this area of employment law is called for. Employment lawyers have
long enjoyed working in a specialized field, and have perhaps grown
accustomed to dealing with common types of employment agree-
ment, lionizing their words and forgetting that they are supposed to
be the end product of a mutual interchange. Employment lawyers are
first and foremost contract law lawyers. But they have lost their way.
Courts, for their part, have not taken the lead by advising parties to
present a record that would be sufficient to determine whether the
vulnerable party was given the information required to enter into a
mutually understandable contract. If employers wish to opt out of
paying employees their common law entitlements, it is reasonable to
expect, first, that employees should be made to understand what those
entitlements are, and, second, that the record disclose an understand-
ing on their part of what they are forfeiting.>

Our clinging to the words of employment contracts is excusable
only for as long as no one realizes that the words are mere shadows.
While we may at first, as was Socrates’ character, be blinded by the
light blazing from beneath the shadows (or, to adapt the comparison
to employment law, blinded by the contractual principles underlying
the words of an agreement), we may, I hope, respond in the same
way, unable to return to the cave quite the same, and better for it.

55 This may, in some circumstances, impose a positive duty on employers to point
out the termination clause in the employment contract and alert the prospective
employee as to its terms. One might think of this as a sort of employment law
“Miranda Warning.”
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Labour Rights Arbitration in Canada: An
Empirical Investigation of Efficiency and
Delay in a Changed Legal Environment

Kevin Banks, Richard Chaykowski & George Slotsve*

Despite being entrusted with an important public policy mandate to pro-
vide expeditious resolution of rights disputes arising under collective agreements
and statutes, Canadian labour arbitration is increasingly prone to extensive
delay. The authors examine causes and propose solutions. They theorize delay
as a consequence of exogenously and endogenously produced failure in markets
for fair and expeditious private dispute resolution; compile a database con-
taining party, institutional and subject-matter characteristics of every publicly
reported rights arbitration decision in Ontario in 2010; and employ formal
hazard models to identify causes of delay. They find little support for current
theories that expansion of the jurisdiction of arbitrators, undue legalization
of arbitration proceedings, shortages of qualified arbitrators, preferences of
parties for particular arbitrators or for more formal or slower procedures or for
mediation-arbitration, are significant causes of delay. They infer that primary
causes probably lie in resource and incentive problems with clearing caseload
backlogs, aggravated by unnecessarily slow fact-finding processes.

1. INTRODUCTION

Arbitration of rights disputes under collective agreements is an
essential pillar and mandatory requirement of labour relations laws in
every Canadian jurisdiction. It serves as the quid pro quo for legisla-
tive bans on strikes and lockouts during the term of collective agree-
ments. It is key to the labour policies adopted after the Second World
War that were designed to reconcile industrial peace with the rights of

* Associate Professor of Law, Queen’s University; Professor, Industrial Relations,
Queen’s University; and Professor, Economics, Northern Illinois University,
respectively. This research was made possible by a grant from the National
Academy of Arbitrators Research and Education Fund.
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workers to organize and bargain collectively,! and is thus an essential
feature of the governance of workplaces in which approximately 30%
of Canadians are employed.? To serve these functions well, grievance
arbitration must be quick, inexpensive and relatively informal, so that
it remains accessible to both unions and employers, and deals with
their differences in a timely manner that is sensitive to their ongoing
relationships.? Studies have shown that delay in labour arbitration
can harm contract negotiations, cause financial loss to the employer,
harm the quality of the arbitration hearing itself as memories of the
material events dim with the passage of time, inhibit productivity by
generating both employee restiveness and uncertainty among super-
visors, and impose injustice on employees whose rights under collect-
ive agreements are less likely to be fully vindicated as time elapses.*
Arbitration is also increasingly the forum in which unionized workers
in Canada must vindicate statutory rights such as the right to work
free from discrimination.’

Yet researchers and commentators have argued since the early
1970s that the system is prone to unnecessary delay,® and empirical
research on delay in arbitration demonstrates a steady increase in the
average time from the initiation of a grievance to the rendering of
an arbitration award in all Canadian jurisdictions studied from that

1 Judy Fudge & Eric Tucker, “The Freedom to Strike in Canada — A Brief Legal
History” (2010) 15:2 CLELJ 333.

2 Sharanjit Uppal, “Unionization 2010 (2010) 11:10 Perspectives on Labour and
Income 18 at 18.

3 Warren K Winkler, “Arbitration as a Cornerstone of Industrial Justice,”
Industrial Relations Series of the School of Policy Studies (Kingston, Ont:
Queen’s University, School of Policy Studies, 2011).

4 Allen Ponak et al, “Using Event History Analysis to Model Decay in Grievance
Arbitration” (1996) 50:1 Indus & Lab Rel Rev 105.

5 Elizabeth Shilton, “Labour Arbitration and Public Rights Claims: Forcing Square
Pegs into Round Holes” (2016) 41:2 Queen’s LJ 275.

6 Howard Goldblatt, Justice Delayed — The Arbitration Process in Ontario
(Toronto: Labour Council of Metropolitan Toronto, 1973).
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time to the present date.” In a 2010 speech, Ontario’s Chief Justice
at the time, and himself a very experienced and distinguished labour
lawyer, argued that “the present system of grievance arbitration can
be slow, expensive and detached from the realities of the workplace,”
“has lost its course, has lost its trajectory, has lost its vision,” and “is
at risk of becoming dysfunctional and irrelevant.”®

It is therefore vital both to labour policy and to the adminis-
tration of justice in Canadian workplaces to understand the causes
of delay in rights arbitration. Chief Justice Winkler posited that the
dominant factors driving these trends were the increased complex-
ity of legal issues facing arbitration due to the expansion of arbitral
jurisdiction — itself the result of decisions by the Supreme Court
of Canada designating arbitration as the appropriate forum for an
increasing number of work-related disputes — and the growing legal-
ization of arbitration processes. Others have made similar arguments.’
But the literature provides no systematic theorization or recent empir-
ical examination of the causes of delay in arbitration.

This paper first theorizes delay as the consequence of exogenous
and endogenous causes of failure in a market for fair and expeditious
private dispute resolution. It then analyzes a unique database com-
piled by the authors containing the detailed party, institutional and
subject-matter characteristics of every publicly reported rights arbi-
tration decision in Ontario in 2010. We employ regression analysis

7 Ibid; Joseph B Rose, “Statutory Expedited Grievance Arbitration: The Case of
Ontario” (1986) 41:4 Arbitration J 30 at 30-35; JG Fricke, An Empirical Study of
the Grievance Arbitration Process in Alberta (Edmonton: Alberta Labour, 1976);
Allen Ponak & Corliss Olson, “Time Delays in Grievance Arbitration” (1992)
47:4 RI 690; Kenneth W Thornicroft, “Lawyers and Grievance Arbitration:
Delay and Outcome Effects” (1994) 18:4 Labour Studies J 39; Gilles Trudeau,
“The Internal Grievance Process and Grievance Arbitration in Quebec: An
[lustration of the North-American Methods of Resolving Disputes Arising from
the Application of Collective Agreements” (2002) 44:3 Managerial L 46; Bruce
J Curran “Event History Analysis of Grievance Arbitration in Ontario: Labour
Justice Delayed?” (2017) 72:4 RI 621.

8 Warren K Winkler, “Labour Arbitration and Conflict Resolution: Back to Our
Roots” (Donald Wood Lecture, delivered at Queen’s University, 30 November
2010) (Kingston, Ont: Queen’s University, School of Policy Studies, 2010) at 1.

9 Denis Nadeau, “The Supreme Court of Canada and the Evolution of a Pro-
Arbitration Judicial Policy” in Alan Ponak, Jeffrey Sack & Brian Burkett, eds,
Labour Arbitration Yearbook, 2012-2013 (Toronto: Lancaster House, 2012) 325.



234 CDN. LABOUR & EMPLOYMENT LAW JOURNAL [22 CLELJ]

based on formal hazard models to identify factors causing increases
or decreases in the time required to complete each stage of the
arbitration process. This enables us to make observations and draw
inferences about the extent to which delay at arbitration is due to (1)
exogenous demands and constraints on the institution of arbitration,
namely, expanded arbitral jurisdiction and legalization; (2) prefer-
ences of parties for matters other than efficiency; (3) a shortage in
the supply of expeditious arbitration services; or (4) cost, incentive or
coordination problems facing the parties. On this basis we formulate
recommendations for public policy and for further research.

2. THEORIZING POSSIBLE CAUSES OF DELAY

Most arbitrators are professionals appointed ad hoc by agree-
ment of the parties to a collective agreement. Arbitrators depend on
their continuing acceptability within the labour relations community
for new appointments. Rights arbitration is thus a form of private
dispute resolution provided through a competitive market. In princi-
ple, therefore, the parties should be able to control the process so as
to ensure its efficiency. While arbitrators obtain their formal powers
to manage the arbitration process from the Ontario Labour Relations
Act,'® the practical extent of the mandate of an arbitrator to do so
beyond ensuring basic procedural fairness flows from the agreement
or expectations of the parties. There is generally nothing to prevent
parties from streamlining the entire arbitration process to provide for
rapid appointment of arbitrators and scheduling of hearings, limited
presentation of oral evidence, compressed time for the presentation
of legal argument, and short deadlines for rendering arbitral awards.
Privately-developed expedited arbitration systems have for many
years reduced case handling times in industries such as garment pro-
duction, rail transportation, and longshoring.!! Grievance mediation

10 Labour Relations Act, 1995, SO 1995, ¢ 1, Sch A.

11 Rose, supra note 7; Mark Thompson, “Expedited Arbitration: Promise and
Performance” in William Kaplan et al, eds, Labour Arbitration Yearbook, 1992
(Toronto: Lancaster House, 1992); DC McPhillips, PR Sheen & W Moore,
“Expedited Arbitration: A New Experience for British Columbia” in William
Kaplan et al, eds, Labour Arbitration Yearbook, 1996-97 (Toronto: Lancaster
House, 1996) 29.
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systems have also proven effective at reducing backlogs of cases that
can clog arbitration schedules.!? Alternatively, parties might ask an
arbitrator to manage a given hearing in some of the ways listed above,
so as to expedite it.

Nevertheless, privately-administered expedited arbitration
systems remain uncommon,'? and the use of Ontario’s statutorily-
provided optional expedited arbitration system has actually declined
in recent years.!* This suggests that parties either prefer traditional
arbitration proceedings, despite the delays increasingly associated
with them, or have trouble agreeing upon or implementing alterna-
tives.'3 It helps to shed light on these apparent difficulties to consider
the market for dispute resolution services as one that is potentially
subject to exogenous constraints and endogenously produced failures.

(a) Exogenous Demands and Constraints
Expansion of the jurisdiction of arbitrators may have combined

with a culture of legalism to place demands and constraints upon
labour rights arbitration that limit its efficiency.

12 Elizabeth Rae Butt, “Grievance Mediation — The Ontario Experience” in ER
Butt, ed, School of Industrial Relations Research Essay Series No 14 (Kingston,
Ont: Industrial Relations Centre at Queen’s University, 1988); Mitchell S Birkin,
“Grievance Mediation: The Impact of the Process and Outcomes on the Interests
of the Parties” in Current Issues Series (Kingston, Ont: Industrial Relations
Centre at Queen’s University, 1988).

13 Thompson, supra note 11; Winkler, supra note 3.

14 Kevin Banks, Richard Chaykowski & George Slotsve, “Arbitration as Access
to Justice: An Update on the Profile of Labour Arbitration Cases in Ontario”
(Presentation at the Industrial Relations Conference, delivered at the Canada
Industrial Relations Board, Ottawa, 16-17 June 2011) (we note, however, that
Curran’s results, supra note 7, indicate that the use of contractually expedited
procedures grew from about 1% of cases in 1994 to almost 22% of cases in 2012.
The general unpopularity of statutory expedited arbitration might be due to a
reluctance of parties to choose it because it does not allow for the jointly-agreed
upon appointment of an arbitrator, or because of its rigid and demanding time
frames (Shannon R Webb & TH Wagar, “Expedited Arbitration: A Study of
Outcomes and Duration” (2018) 73:1 RI 146)).

15 Webb & Wagar, supra note 14.
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@) Increased Frequency of Complex Disputes
Due to the Expansion of Jurisdiction

The past 25 years years have seen an ongoing expansion of arbi-
tral jurisdiction in Canada, by way of legislative enactment or court
decision, which may have increased the proportion of cases raising
multiple complex legal or factual issues that must be decided through
labour arbitration.!'® In legally and factually complex cases, the goal
of timeliness has always been in tension with the overriding impera-
tive to provide a forum in which legal issues can be fully and fairly
adjudicated. Since the Supreme Court of Canada’s 1995 decision
in Weber v. Ontario Hydro,"” arbitrators in Ontario and elsewhere
have been tasked with interpreting and applying a wide variety of
laws that go beyond the parameters of collective agreements. As a
consequence of Weber, arbitrators can be called upon to interpret
and apply tort law, Canada’s constitutional Charter of Rights and
Freedoms,"® and rights under pension, benefit, and welfare plans. The
Supreme Court of Canada’s decision in Parry Sound (District) Social
Services Administration Board v. Ontario Public Service Employees
Union, Local 324" in 2003 confirmed, in addition, that arbitrators
are required to interpret and apply the provisions of human rights
and other employment-related statutes as though they formed part
of the collective agreement. Charter, common law and human rights
claims, claims under other employment-related statutes, and pension
and benefit claims, all arguably tend to raise issues of greater factual

16 Winkler, supra note 3; Trudeau, supra note 7; Curran, supra note 7; Nadeau,
supra note 9. Effects on timeliness were not the only concerns raised by informed
observers. Some also questioned whether arbitrators had sufficient institutional
independence and expertise to respond to the public law aspects of their new
mandate, and whether arbitration was sufficiently accessible to employee asso-
ciations seeking to raise public law claims, given the high costs associated with
its use. See Gilles Trudeau, “L’arbitrage des griefs au Canada: plaidoyer pour
une réforme devenue nécessaire” (2005) 84 Can Bar Rev 249; Gérard Notebaert,
“Faut-il reformer le systeme de 1’arbitrage de griefs au Québec?” (2008) 53
McGill LJ 103.

17 [1995] 2 SCR 929, [1995] SCJ No 59 [Weber].

18 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [Charter].

19 2003 SCC 42 [Parry Sound].
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or legal complexity than do claims raised under terms and conditions
negotiated into collective agreements. Such non-collective agreement
claims may also raise issues of fact and law that are not as familiar to
the arbitrator or party representatives and may therefore require more
time to address.

(i1)  Increased Litigation of the Scope of Jurisdiction

Weber might also have contributed to delay by leaving the scope
of arbitral jurisdiction ambiguous and thus increasing the proportion
of cases raising jurisdictional issues that must be decided prior to
dealing with the merits of a dispute.?® Overlapping jurisdiction may
also produce delay, as arbitration proceedings are deferred pending
outcomes in other forums.?!

(iii))  Culture of Legalism

Some have argued that a culture of legalism has infected labour
arbitration, leading to greater use of tactics such as procedural objec-
tions, unnecessarily lengthy presentation of witness evidence, unduly
extensive cross-examination of witnesses and a tendency on the part
of arbitrators to issue legally rigorous and extensive reasons not
necessarily of direct interest to the parties.?? Consistent with these
contentions, previous research has found that the use of lawyers as
representatives can increase delay.?® Furthermore, arbitrators as a
group — particularly those trained as lawyers — may be caught up in
a culture of legalism, producing awards which have a level of detail
in legal and factual analysis that is out of proportion to the matter
under consideration.*

20 Curran, supra note 7.

21 Randi H Abramsky, “The Ontario Law Reform Commission Report on Delay
and Multiple Proceedings: A Critique” (1996) 4 CLELJ 353; Bernard Adell,
“Jurisdictional Overlap Between Arbitration and Other Forums: An Update”
(2000) 8 CLELJ 179; Craig Flood, “Efficiency v. Fairness: Multiple Litigation
and Adjudication in Labour and Employment Law” (2000) 8 CLELJ 383.

22 Winkler, supra note 3; Curran, supra note 7.

23 Thornicroft, supra note 7; Webb & Wagar, supra note 14; Curran, supra note 7.

24 Winkler, supra note 3; Curran, supra note 7.
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(b) Endogenous Demand Factors: Party Preferences

The use of traditional arbitration proceedings may also reflect
party preferences that impede or trump the goal of efficient dispute
resolution.

1) Control: Minimizing the Risk of Unpredictable Outcomes

Analysts have hypothesized that the tendency of collective
agreement parties to prefer a small number of the busiest and most
experienced arbitrators may reflect an effort to minimize risk of an
unpredictable and negative outcome.? For similar reasons, a party or
both parties may hire a preferred lawyer as a representative despite
the potential for delay in scheduling a hearing in order to accommo-
date his or her schedule.?

(i1)  Greater Value Placed on Perceived Fairness or Correctness

Parties may attach greater value to the fairness or perceived
fairness of arbitration proceedings, or the substantive correctness of
the decision, than to timeliness. Some researchers have theorized that
parties may be hesitant to pursue alternatives to traditional arbitration,
such as expedited arbitration, because of the increasing complexity
of cases or the perception that expedited processes may affect the
outcome of the grievance.?” In one study, employers ranked quality of
arbitral awards as a greater concern than timeliness.?® Unions, on the
other hand, may seek to minimize the risk that grievors will perceive
the process to be unfair if grievors tend to place greater weight on
procedural fairness than on substantive outcomes in deciding whether
they are satisfied with grievance processes.”? Unions may also take

25 Trudeau, supra note 7; Curran, supra note 7.

26 Ponak et al, supra note 4; Curran, supra note 7.

27 Webb & Wagar, supra note 14.

28 Arthur Elliott Berkeley, “The Most Serious Faults in Labor-Management
Arbitration Today and What Can Be Done to Remedy Them” (1989) 40:11
Labor LJ 728.

29 Michael E Gordon & Roger L Bowlby, “Propositions About Grievance
Settlements: Finally, Consultation with the Grievants” (1988) 41:1 Personnel
Psychology 107.
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a cautious approach to procedural formalities in order to attempt to
minimize the risk of the legal costs and political problems associated
with a duty of fair representation complaint by a dissatisfied grievor,
even though expedited arbitration procedures generally do not violate
legal duties of fair representation.*® For the same reason, unions may
take a cautious approach to arbitrator selection.

(iii)) Allowing Time for Public-Sector Decision-Making Processes

Earlier research suggests that public-sector employers and
unions are associated with greater delay.’! One possible explanation
for this may be that public-sector actors may place less emphasis on
speed and may have more cumbersome decision-making processes
for grievance resolution.

(iv)  Allowing Time for Healing

In some cases, delaying the resolution of a dispute may benefit
one or both parties by allowing time to repair personal relationships in
a non-adversarial forum, to find alternative job opportunities in order
to separate antagonists, or to enable persons suffering from illnesses
such as addiction to seek treatment sufficient to obtain a favourable
prognosis. One party or both parties might therefore deliberately
delay the attempted resolution of a dispute to provide a cool-down
period, so that the dispute can “ripen” to a state that makes it capable
of resolution. Growing awareness of such problems may have led to
increased delay across the system.

(v)  Preference for Prior Mediation
In Ontario, the use of mediation-arbitration (med-arb) — a pro-

cedure under which the appointed arbitrator initially seeks to mediate
a settlement and only if unsuccessful then hears the evidence and

30 Clarence R Deitsch & David A Dilts, “Case Characteristics Affecting the Method
of Grievance Dispute Settlement” (1988) 1 Employee Responsibilities & Rights
J 113; Thompson, supra note 11; Donald D Carter, “Grievance Arbitration and
the Charter: The Emerging Issues” (1989) 44:2 RI 337.

31 Ponak & Olson, supra note 7; Thornicroft, supra note 7.
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arguments of the parties — has expanded markedly in recent years.?
This likely reflects a preference of parties to seek a negotiated settle-
ment, giving them “ownership” of the outcome and allowing them
to avoid the possible additional expense and delay of litigation. An
unintended consequence of the increased use of med-arb might, how-
ever, be increased disposition time for cases that cannot be resolved
through mediation. First, the mediation process will inevitably delay
the start of arbitration. Second, med-arb may successfully resolve a
high proportion of simpler disputes, leaving relatively more cases
presenting complex legal or factual issues for arbitration. It might
thus change the composition of the population of cases decided at
arbitration and increase delay within that population, despite making
resolution of the overall population of disputes referred to arbitration
more efficient. Curran’s recent paper found that mediation-arbitration
was associated with greater delay at the prehearing stage and in the
total time required for arbitration.

(c)  Supply of Expeditious Dispute Resolution Services

Some studies have found certain arbitrators to be associated
with greater delay in a statistically significant way.** Other research
suggests, however, that procrastination is unlikely to be widespread
among arbitrators, and that as a group arbitrators are less prone to
procrastination than the general population.®> On the other hand, it
has been hypothesized that leading arbitrators are often too busy to
write awards in a timely manner,*® while less experienced but more
available arbitrators often lack the skills and experience required by
the parties. One study found that arbitrators who are trained law-
yers are associated with delay, and suggested that this was due to a

32 MG Picher, “The Arbitrator as Grievance Mediator: A Growing Trend” in Alan
Ponak, Jeffrey Sack & Brian Burkett, eds, Labour Arbitration Yearbook, 2012-
2013 (Toronto: Lancaster House, 2012).

33 Curran, supra note 7.

34 Thornicroft, supra note 7; Curran, supra note 7.

35 Allen Ponak, Daphne G Taras & Piers Steel, “Personality and Time Delay
Among Arbitrators” in Paul D Staudohar & Mark I Lurie, eds, Arbitration 2010:
The Steelworkers Trilogy at 50: Proceedings of the Sixty-Third Annual Meeting,
National Academy of Arbitrators (Arlington: BNA Books, 2011).

36 Curran, supra note 7.
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tendency toward increased legalism on their part.’” As a result, there
might effectively be a shortage in the supply of expeditious dispute
resolution.

(d) Coordination, Cost or Incentive Problems

There are a number of ways in which cost, incentive or coordin-
ation problems may prevent the use of more timely arbitration pro-
cedures, even where parties generally consider timeliness a priority of
the highest order.

@) Lack of Information

First, lack of information about the workings of expedited
arbitration procedures may create uncertainty about whether it will
pay off to make the investment of time and political or institutional
capital in negotiating, obtaining support for and administering such
procedures.

(i1)  Transaction Costs

Second, the transaction costs of negotiating and implementing
expedited procedures, other than ad hoc measures such as agreed
statements of fact, may exceed the costs of delay where the parties
have a single case or a small number of cases going to arbitration.
For example, the costs of negotiating agreements for rapid sched-
uling of hearings by mutually acceptable arbitrators, or for case
management processes providing for early disclosure, identification
of issues, and agreement on undisputed facts, may exceed their return
on investment.

(iii))  Risk of Defection
Third, particular kinds of cases will often present parties with

reasons for tactical delay. For example, an employer with a relatively
weak case but internal political problems with a likely remedy may

37 Ibid.
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seek to delay resolution. Alternatively, an employer might choose
delay tactics in order to raise costs for a union and weaken its position
within the overall bargaining relationship or with respect to a par-
ticular case. A union may advance a grievance for internal political
reasons, despite its weakness as a legal claim, and choose to delay
resolution in the hopes of reaching a negotiated settlement or at least
delaying the political fallout that will result from the dismissal of the
grievance. In each situation, short-term incentives may trump longer-
term interests in expeditious dispute resolution.

Resisting incentives to delay in such a case is a form of cooper-
ation that depends on trust that the other party will do the same.
Important aspects of expedited procedures, such as early disclosure,
the negotiation of agreed statements of fact or the willingness to
use arbitrator selection systems that limit party control over which
arbitrator is chosen in a given case, also require such cooperation.
Without some form of assurance that the other party will not seek
to seize immediate advantage where such procedures present it, and
then later resile from expedited procedures once they no longer do
so, a party may correctly judge that it should not pursue expedited
procedures. This will be so even where expedited procedures would
make the party better off, if implemented on an ongoing basis. The
stability of any commitment to expeditious dispute resolution may
be further weakened where a lack of trust or a history of conflict
undermines the confidence of parties that cooperation to implement
expedited procedures will overcome incentives to strategically defect.

(iv)  Up-Front Costs

Fourth, moving to a system in which arbitration cases are dealt
with expeditiously may require clearing a backlog of earlier cases. If
the backlog of cases is sufficiently large, one or more of the parties
may be unwilling or unable to allocate sufficient resources to do so. A
large backlog could accumulate over a period of years if parties initiate
somewhat more cases than they resolve in a given year, over a number
of years. A relatively small shortfall in resources or capacity to deal
with grievances could eventually require making a large investment of
new resources, by hiring new representatives or shifting work to new
representatives, to clear the backlog. These resources would mostly
no longer be needed once the backlog is cleared. Such investments
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in temporary capacity may prove difficult for a union or employer to
make, due to shortages of funds, lack of availability on a temporary
basis of personnel with the required experience and abilities, or a pref-
erence for continuing with known and trusted representatives.

Backlogs may arise because of bottlenecks prior to referral to
arbitration (in the pre-arbitration grievance resolution process), at the
point of referral, or in the arbitration process itself. Backlogs in the
grievance resolution steps prior to arbitration could arise out of short-
falls in the number of union or employer officials tasked with resolv-
ing grievances. Backlogs at referral to arbitration might arise in one
of three ways. First, if one of the parties is represented at arbitration
by staff representatives or in-house counsel and those representatives
have caseloads that continue to grow over time, delay in scheduling
cases for arbitration will increase. Second, where a party uses out-
side counsel, delay in scheduling arbitrations may increase if that
counsel adds the case to a growing list of cases (on behalf of this and
other clients) scheduled to be heard first. Third, if parties tend to use
busy arbitrators whose wait times are growing, this bottleneck may
cause backlogs to accumulate. These dynamics could be aggravated
by slower, more legalistic arbitration proceedings consuming more
of the time of busy arbitrators and party representatives. We note that
Curran finds that over the 1994 to 2012 period the hearing phase of
arbitrations became about 30% slower.*

(v)  Incentive Problems

Fifth, the incentives of agents may be misaligned — those
dealing with arbitration of grievances may not have incentives to
resolve grievances expeditiously or reduce backlogs. This may be
the case, for example, where the remuneration or career advance-
ment of outside or in-house counsel or a staff representative does not
depend upon timely resolution of a particular case or set of cases,
where representatives are expected to minimize preparation time with
the unintended consequence that they are not prepared to consider
whether expedited presentation of cases would be in their client’s
interest, where timely resolution of disputes may simply increase

38 Ibid.
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the representative’s workload but not his or her remuneration, where
counsel’s future income is not significantly dependent upon the par-
ticular client in question, or where the client does not sufficiently
monitor and emphasize timeliness in awarding further work. Where
a lawyer at a law firm does not have longer-term retainers or other
assurances of a continued supply of work from his or her client base,
being fully booked up for several months may provide the advantage
of income security over that period of time. Such incentive structures
would not encourage the clearing of backlogs. They might also com-
bine with client preferences for a particular lawyer or other represent-
ative, which may also generate a backlog.

3. EMPIRICAL RESEARCH QUESTIONS AND METHODS

This paper seeks to determine whether and to what extent delay
in labour arbitration in Ontario is attributable to causes among the
first three types hypothesized above, namely: (1) external demands
and constraints on the institution of arbitration; (2) preferences of par-
ties for matters other than efficiency; or (3) a shortage in the supply
of expeditious arbitration services. These determinations may permit
inferences with respect to whether the length of delays is influenced
by incentive and coordination problems at the level of the parties.

(a) The Database

The database for our analysis contains the main characteristics
of every publicly reported arbitration decision in Ontario in 2010. The
year 2010 is a good one to study because it is seven years after the
most important expansion of arbitral jurisdiction, i.e. the one resulting
from the Supreme Court’s Parry Sound decision, and that is enough
time for the implications of that Supreme Court decision to have
worked their way into the day-to-day practice of labour arbitration.
Arbitrators are required by law in Ontario to file their awards with
the Ontario Ministry of Labour. The Ministry makes those awards
publicly available. They are also published in Quicklaw’s Ontario
Labour Arbitration Awards (OLAA) database. This provides access
to a complete census of awards outside of the Ontario public service
(provincial government employees), which has a separate grievance
dispute settlement system.
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Using a coding frame for the arbitration decisions piloted in and
adjusted following initial research, detailed information regarding
the characteristics of the arbitration decisions was recorded using the
decision as the unit of observation.® The final database includes a
total of 648 cases; in the analysis the number of observations varies
because of missing values for certain variables in individual cases.

The database included detailed information (refer to Table 1,
Panel A) about the characteristics of the case and the parties involved,
including the following: (1) the arbitrator; (2) the type of arbitration
board (sole arbitrator or three-person panel); (3) the gender of the
arbitrator; (4) the gender of the grievor; (5) whether the employer is
in the government, health, education or private sector; (6) whether
the award was issued under expedited arbitration or the med-arb pro-
visions of the Ontario Labour Relations Act; (7) whether the parties
used an agreed statement of fact; and (8) whether the employer or
union was represented by counsel. On the basis of our arbitrator data
we were able to identify the number of decisions that an arbitrator
wrote in 2010. We use this as a proxy for how busy an arbitrator was
that year. We recognize that this measure will omit some arbitrators
who are highly in demand but who tend more often to settle cases
during mediation-arbitration. Nonetheless, we can be confident that
an arbitrator who issued numerous awards was likely to be highly in
demand, given that it is well-known in the Ontario labour relations
community that many cases tend to be settled even after they are
referred to arbitration, often without any intervention by the arbitra-
tor, so that an arbitrator would need a heavy caseload to generate a
high volume of awards.

The database also included the procedural and substantive sub-
ject matters decided in the award, which formed the basis of case
subject-matter variables that are a main focus of this analysis. Each
subject was constructed as a dichotomous variable (coded 1 if a

39 Coders were instructed in the application of the coding frame. Their data was
recorded on paper coding sheets and then entered into a database. A doctoral
student with three years of labour law practice experience then reviewed all of
the coding sheets against the arbitration awards and corrected any errors. One
of the authors then reviewed a sample of code sheets against the actual awards.
Where he encountered inconsistency in the coding of a variable, he recoded that
variable himself.
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subject of the case and 0 if not). A detailed list of the subjects is pro-
vided in Table 1, Panel A. The subject-matter categories capture the
main substantive and procedural issues that have been traditionally
litigated at arbitration, as well as issues that have been added to the
jurisdiction of arbitrators, as described above. The coding frame also
captures findings of fact on a disputed matter.

We chose to record only decisions by arbitrators with respect to
legal or factual issues, as opposed to all issues raised by the parties in
their arguments.*> We see a number of advantages to this approach.
Where an issue is decided by an arbitrator, not only does there tend
to be a fully pleaded question supported by a factual record, but the
arbitrator will also have fully deliberated upon it. This means that
when we measure the impacts of particular legal issues on delay, our
observations will not be affected by the lack of centrality of a given
issue to the case, as would happen where parties raise an issue that the
arbitrator does not in the end need to decide, and therefore spends no
time deciding.

For each decision, the database includes, where the information
is available in the decision, the date intervals at each of the following
three stages of the arbitration process: (1) event giving rise to the
grievance and/or the initiation of the grievance to the commence-
ment of hearings; (2) the commencement of hearings to the close
of hearings; and (3) the close of hearings to the rendering of an
award. This information formed the basis for the construction of the
dependent time variables utilized in the analysis, including: Event to
First Hearing Time; Grievance to First Hearing Time; Hearing Days;
Hearing Time; and Award Time (refer to Table 1, Panel B for def-
initions of these variables). We work with the date of events giving
rise to grievances and not simply the dates of grievances themselves.
This is because the dates of events are recorded far more often than
the dates of grievances in the population of arbitral awards. We thus
have a much larger number of observations of event dates than of
grievance dates. While event dates are not a perfect substitute for
grievance dates, in that events necessarily take place before the initi-
ation of grievance proceedings, we contend that they are a reasonably
good substitute because under most collective agreements grievances

40 For a study taking the latter approach, see Curran, supra note 7.
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must be filed promptly upon the discovery of an alleged agreement
violation.

(b)  Statistical Methods

We estimate formal hazard models where the dependent vari-
able of interest is the duration of a process, or the time to exit from
a state. In this analysis, the variable is the elapsed time between the
close of arbitration hearings to the rendering of an award.*' The dur-
ation distribution function represents the probability of exit from the
state after a specified amount of time has elapsed. An alternative rep-
resentation is the probability of survival in a given state to a given
point in time. The basic building block in duration modelling is the
exit rate or hazard function at some given point in time. For example,
in discrete terms, the hazard function is the probability that a griev-
ance for which the hearing has been concluded for “x” days will have
an award rendered in the near future (short time interval of length
X + y days). The survival function, or the duration density, can be
completely described in terms of the hazard function.*?

The hazard rate can be allowed to depend on observed charac-
teristics of the grievance process. It is useful to distinguish between
two classes of covariates.* The first class of covariates are termed
time-invariant covariates, where the values of the covariates do not
depend on the period of duration in a state, for example the gender of
the grievor. In the case of time-invariant characteristics, the duration
in a state does not influence the value of the covariate since it does
not change with time; therefore one would treat these covariates as
exogenous to the duration process.

41 John D Kalbfleisch & Ross L Prentice, The Statistical Analysis of Failure Time
Data, 2d ed (New York: John Wiley & Sons, 2002).

42 The characteristics of the hazard function have important implications for the
pattern of the probability of exit from some state over time. Negative (posi-
tive) duration dependence represents a situation in which the probability of exit
decreases (increases) as the elapsed time increases. The potential patterns of dur-
ation dependence depend on the form of the hazard function rate. For example,
the hazard rate may first increase with elapsed time before decreasing, as the
elapsed time increases.

43 Mario A Cleves, William W Gould & Roberto G Gutierrez, An Introduction to
Survival Analysis Using Strata, 2d ed (College Station, Tex: Strata Press, 2004).
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On the other hand, for time-varying covariates, for example,
arbitrator caseload, the level of the covariate depends on the dur-
ation in the state in question. There are various parametric and non-
parametric specifications to introduce covariates into duration and
survival analysis.** For example, an oft-used mechanism is the pro-
portional hazard specification, which adjusts the conventional hazard
specification by assuming that a baseline hazard is proportional to
a covariate function, where the covariates are thought to influence
the duration in a state and the exit rate. The specific mechanism(s)
to introduce covariates is an empirical issue and will be determined
when we analyze the data.*

We first estimated each model as a Cox proportional hazard
and tested the proportional-hazards assumption using the Schoenfeld
residuals. If the model Cox proportional hazard was rejected, we then
estimated an accelerated failure time (ATF) model for each of the fol-
lowing distributions: exponential, loglogistic, weibull, lognormal, and
gamma. We chose the preferred distribution based on a Likelihood
Ratio test in cases where the distributions were nested, and based on
Akaike’s information criteria in cases where the distributions were
not nested.*® We also estimate each AFT model as a frailty model
(a model with unobservable heterogeneity), using both gamma and
inverse-gamma distributions. In all cases the frailty models were
rejected based on a likelihood ratio test.

We control for the economic sector of the employer because
previous research indicates that arbitration in the public sector tends
to take longer, as noted above. We also control for whether the par-
ties invoked expedited arbitration or mediation under the Labour
Relations Act, 1995, as this tends to shorten the time to reach a
hearing. We control for possible gender biases by controlling for the

44 Marc Nerlove & S James Press, Univeriate and Multivariate Log-Linear and
Logistic Models, (Santa-Monica, Cal: Rand — R1306-EDA/NIH, 1973).

45 Nicholas M Kiefer, “Economic Duration Data and Hazard Functions” (1988)
26:2 J of Economic Literature 646.

46 Hirotogu Akaike, “Information Theory and an Extension of the Maximum
Likelihood Principle” in BN Petrov & F Csaki, eds, 2nd International Symposium
on Information Theory (Budapest: Akadémia Kiadd, 1973); Hirotogu Akaike,
“Likelihood of a Model and Information Criteria” (1981) 16:1 J of Econometrics 3.
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gender of both the grievor and the arbitrator. In addition, we control
for whether the parties used an agreed statement of fact, as this would
tend to shorten the hearing of evidence (though it may increase prep-
aration time and may therefore increase the time required to reach a
hearing). Interim and consent awards were excluded from the popula-
tion of final awards subject to analysis.

4. PROFILE OF CASES AND TRENDS IN THE TIME
ELAPSED AT EACH STAGE OF GRIEVANCE
ARBITRATION PROCEEDINGS

(a)  Overall Profile of the Cases

The sample of cases is balanced by sector, with a slight majority
of cases (about 54%) arising in the broader public sector (Table 2);
that 54% is composed of about 29% from the health sector, 13% from
government, and 12% from education (Table 4).

The range of subject-matters of the grievances is quite broad,
as expected (refer to Table 1 Panel A). Decisions included a find-
ing of fact on a disputed matter in about 37% of the cases (Table
2). The most frequent subject-matter of the grievance cases were:
Wages or Related Benefits (21%), Disciplinary Discharge (20%), and
Assignment or Scheduling of Work (17%) (Table 4). The second tier,
in terms of frequency, included three legal subject-matters associ-
ated with the expanded jurisdiction of arbitrators: Human Rights or
Other Discrimination (9%), Non-Human Rights Legislation (5%),
and Benefit or Welfare Plan (whether insured or not) (5%); and two
arguably associated with a culture of legalism: Jurisdiction (7%) and
Matter of Procedure (7%). The frequency of issues in our study is
somewhat lower than that of comparable issues recorded in Curran’s
2017 paper. This likely reflects our decision to code by issues decided
rather than to code by content analysis.

Representation by legal counsel was relatively pervasive. The
employer (at about 79%) was more likely to be represented by counsel
than the union (at roughly 63%). Both the union and employer used
counsel in about 61% of the cases; in 2.4% of cases only the union
used counsel, whereas in about 18% of the cases only the employer
used counsel (see Table 2). Taken together, counsel are used in a
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high proportion of the cases, and management is much less likely
to proceed without counsel than is the union. The average number
of lawyer representatives in our study (1.42) is very similar to that
recorded by Curran*’ for the year 2012 (1.47).

In terms of choice of procedures, about 95% of the cases were
decided by a sole arbitrator (and about 4.5% by a tripartite board)
(Table 2). The parties used statutory expedited arbitration only about
6.9% of the time, and statutory mediation-arbitration procedures only
about 1.3% of the time.*® The parties provided an agreed statement of
fact to the arbitrator in only about 13% of cases.

(b) Time Elapsed at Each Stage of Grievance Proceedings

The grievance process itself extends from the date of the initial
event through a hearing to the issuance of the final award (refer to
Table 3). We observe the following median durations:

* Event to first hearing: 215 days

* Grievance to first hearing: 275.5 days®

* First to last hearing: 1 day (0 days elapsed between these two
points in time)

*  First hearing to award: 48 days

e Last hearing to award: 26 days

* Event to final award: 345 days

* Grievance to final award: 380 days

47 Curran, supra note 7.

48 We note that it is possible that these numbers understate the use of such proced-
ures, since an arbitrator may not mention in the text of an award that he or she
was appointed pursuant to statutory expedited procedures.

49 Note once again that not all awards record the date of the grievance or the date of
the events giving rise to the grievance, and in many cases the award records one
date but not the other. It is thus not contradictory that the median number of days
from grievance to first hearing would be longer than the median number of days
from event to first hearing. The data providing those measurements are taken in
large part from different decisions.
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The number of hearing days ranged from O to 24 days, with 50%
taking only 1 (or no) day(s), about 68% of cases requiring 2 or fewer
hearing days, and 95% taking 8 or fewer days. Thus, the overwhelm-
ing majority of cases are decided within 8 hearing days.

These results suggest that a large proportion of total time is
accounted for by the period from the event or grievance to the first
hearing.”® This result is consistent with the very high correlations
observed between “Event to First Hearing” and “Event to Final
Award” (.85) and “Grievance to First Hearing” and “Grievance to
Final Award” (.82) (refer to Appendix Table 1 at the end of this
article).”! We note that the median time lapses at each stage of the
proceedings that we observe are nearly identical to those observed by
Curran in his composite sample taken in 1994, 2004 and 2012.>

These descriptive results suggest that hearings tend to move for-
ward relatively quickly compared to their scheduling, and that most
awards are issued in a timely manner. The time it takes to get to the
first hearing — whether it be the time from the event or the actual
grievance to the first hearing — appears to be where most of the time
is taken up in the process. We note that Curran finds that between
1994 and 2012 the transition from the prehearing to the hearing stage
slowed by 40%, all else being equal. This is consistent with the pres-
ence of growing backlogs in the prehearing stages.

50 This result must be interpreted with caution because the number of observations
for the “Grievance to First Hearing” and “Grievance to Final Award” variables is
low and we expect that it may skew the result in favor of longer duration.

51 In addition, the “Event to First Hearing” and “Grievance to First Hearing” vari-
ables are very highly correlated (at .96), as are “Event to Final Award” and
“Grievance to Final Award” (at .98) (refer to Appendix Table 1). These correla-
tions are all statistically significant at the 99% level.

52 Curran, supra note 7 at 629.
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TABLE 1
Variable Definitions
TABLE 1 PANEL A
Explanatory Variables
Variable  Variable Definition Coding
year Year Number
caseid Case ID Alpha
filedby Grievance filed by employer or union 0 “Employer”
1 “Union” 2 “Both”
ind Industry of firm/employer 0 “Government”
1 “Health”
2 “Education”
3 “Other”
aname Arbitrator or Chair’s name Alpha (Converted
to Numeric)?
agender  Arbitrator or Chair’s gender 0 “Male” 1 “Female”
tripartite ~ Sole arbitrator or tripartite board 0 “Sole Arbitrator”
[pubtri is interaction of public sector 1 “Tripartite Board”
and tripartite]
exped Award issued under the expedited 0“No” I “Yes”
arbitration provisions
sec50 Award issued under the expedited 0“No” 1 “Yes”
mediation/arbitration provision of
Labour Relations Act (section 50)
juris Subject: Jurisdiction 0“No” 1 “Yes”
admiss Subject: Admissibility of evidence 0“No” 1 “Yes”
proced Subject: Matter of procedure 0“No” 1 “Yes”
hrights Subject: Human rights or other 0“No” 1 “Yes”
discrimination
nhr Subject: Non-human-rights legislation 0“No” 1 “Yes”
jus) Subject: Pension plan 0“No” 1 “Yes”
bwp Subject: Benefit or welfare plan 0“No” 1 “Yes”
(whether insured or not)
cc Subject: Canadian Charter 0“No” 1 “Yes”
estop Subject: Estoppel 0“No” 1 “Yes”
cba Subject: Interpretation of collective 0“No” 1 “Yes”
agreement
discd Subject: Discharge as discipline 0“No” 1 “Yes”
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Variable  Variable Definition Coding
discip Subject: Discipline (non-discharge) 0“No” 1 “Yes”
assign Subject: Assignment or scheduling 0“No” 1 “Yes”

of work
senior Subject: Seniority 0“No” 1 “Yes”
wages Subject: Wages or related benefits 0“No” 1 “Yes”
urights Subject: Union rights and liabilities 0“No” 1 “Yes”
ndterm Subject: Non-disciplinary termination 0“No” I “Yes”
other Award also dealt with other issues 0“No” 1 “Yes”
only Award dealt with ONLY subjects 0“No” I “Yes”

NOT LISTED
nsubj Total number of subjects dealt with Number

in the award
afact Did the parties provide the arbitrator 0“No” 1 “Yes”

with an agreed statement of fact?
dfact Finding of fact on a disputed matter 0“No” 1 “Yes”
frep Employer represented by legal counsel 0“No” 1 “Yes”

2 “Unknown”
urep Union represented by legal counsel 0“No” 1 “Yes”
2 “Unknown”

Ccount Number of cases arbitrator carried Number

in the year
wcount Total word count Number

TABLE 1 PANEL B
Dependent Variables

Variable  Variable Definition Coding
Efdur Days (duration) between event and first hearing dates ~ Number
Eadur Days (duration) between event and award dates Number
Gfdur Days (duration) between grievance and first hearing Number

dates
Gadur Days (duration) between grievance and award dates Number
Fldur Days (duration) between first hearing and last hearing  Number

dates
fadur Days (duration) between first hearing and award dates Number
ladur Days (duration) between last hearing and award dates ~ Number
ndays Number of hearing days Number
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TABLE 1 PANEL C
Variables Used to Construct the Duration Variables

[22 CLELJ]

Coding

Variable Variable Definition

edate Event date

gdate Grievance date

Fdate Date of first hearing day
Ldate Date of last hearing day

Adate Award date

arbdate Appointment date of arbitrator

Day — Month — Year
Day — Month — Year
Day — Month — Year
Day — Month — Year
Day — Month — Year
Day — Month — Year

TABLE 2
Proportion of Cases by Major Characteristic
Obs Mean Std. Dev. Min Max

% Cases Decided 580  0.044828 0.207104 0 1
by Three-Person
Panel (Tripartite
Board)
% Cases by Private 581  0.45611 0.498499 0 1
Jurisdiction  pypic 581 0.54389  0.498499 0 1
% Cases Finding of facton 576  0.366319  0.482217 0 1
by Selected a disputed matter
Matter/Issues: [, yhich 575 0.073044  0.260434 0 1

jurisdictional

issues are raised

In which 575  0.074783  0.263269 0 1

procedural

issues are raised
Use of Neither party 572 0.183566  0.387469 0 1
Counsel used counsel

Only unionused 572 0.024476  0.154655 O 1

counsel

Only employer 572 0.18007 0.384582 0 1

used counsel

Both union and 572 0.611888  0.487747 0 1

employer used
counsel
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TABLE 4
Descriptive Statistics by Key Variable

[22 CLELJ]

Number of Standard ~ Minimum  Maximum
Variable Observations Mean Deviation Value Value
gov 581 0.1342513 0.3412159 0 1
health 581 0.292599 0.4553479 0 1
educ 581 0.1170396 0.3217445 0 1
frep 573 1.010471 0.3446321 0 2
urep 573 0.9179756 0.584091 0 2
furep 572 0.993007 0.8514663 0 4
tripart 580 0.0448276 0.2071039 0 1
pubtri 580 0.0396552 0.1953162 0 1
exped 580 0.0689655 0.2536142 0 1
sec50 581 0.1273666 0.3336705 0 1
afact 577 0.135182 0.3422145 0 1
ccount 581 20.29088 25.4555 1 82
ccount? 581 1058.587 2285.867 1 6724
nsubj 576 1.5 0.7890556 0 5
nsubj2 576 2.871528 3.385004 0 25
juris 575 0.0730435 0.2604344 0 1
admiss 575 0.0208696 0.1430721 0 1
proced 575 0.0747826 0.2632693 0 1
dfact 576 0.3663194 0.482217 0 1
hrights 575 0.093913 0.2919617 0 1
cc 575 0.0017391 0.0417029 0 1
pp 575 0.0104348 0.1017049 0 1
bwp 575 0.0452174 0.2079615 0 1
nhr 575 0.053913 0.2260427 0 1
estop 575 0.0452174 0.2079615 0 1
cba 575 0.0434783 0.2041087 0 1
discd 575 0.2017391 0.4016479 0 1
discip 574 0.0574913 0.232982 0 1
assign 575 0.173913 0.3793647 0 1
senior 575 0.0347826 0.1833883 0 1
wages 575 0.2052174 0.404212 ) 1
urights 575 0.0469565 0.2117299 0 1
ndterm 576 0.0607639 0.2391044 0 1
other 575 0.0695652 0.2546344 0 1
only 574 0.1620209 0.3687914 0 1
wcount 577 4693.236 4825.638 97 41538
wcount2 577 4.53E+07 1.34E+08 9409 1.73E+09
agender 581 0.1893287 0.3921071 0 1
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S.  RESULTS OF REGRESSION ANALYSIS

In order to investigate the factors affecting time taken at each
stage of the grievance process, separate regressions were calculated
for each of the eight dependent time period variables (Table 1, Panel
B). The list of explanatory variables, and descriptive statistics for
each of these variables, is provided in Table 4. Tables 5 through 8
provide the results for each of these regressions. Coefficients that
are statistically significant at the 90% level are highlighted. We first
discuss the total time required to process a grievance to a final deci-
sion. Next we analyze the time required at each stage of the grievance
arbitration process. We do not discuss results for time periods begin-
ning at the date of the formal grievance because they are consistent
with but less probative than results for time periods beginning with
the event giving rise to the grievance, owing to a smaller number of
observations.*

(a) Event to Final Award

In our overall measure of the time required to process a griev-
ance to a final decision, we find no statistically significant evidence
that the changing legal environment of labour arbitration has caused
increasing delay. None of the issues falling within expanded arbi-
tral jurisdiction is associated with increased delay. The number of
legal issues decided in a given case is not associated with increased
delay. While the word count of the final award is associated with
increased delay, the coefficient associated with this variable is very
small (.00009), indicating that any effects of longer awards on overall
delay are also very small. Nor do our data provide any direct support
for the “culture of legalism” hypothesis: no procedural issue is associ-
ated with increased delay; jurisdictional issues are not associated with
delay; the use of counsel is not associated with delay in a statistically
significant manner.

53 The one exception is that jurisdictional issues appear to cause delay in the time
from grievance to first hearing, but not in the time from event to first hearing.
This result should be treated with caution. The positive coefficient was signifi-
cant only at the 90% level.
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Disciplinary discharge, other discipline cases and pension plan
cases are associated with significantly reduced delay, as are to a
somewhat lesser extent cases involving wages and work assignments.
By contrast, cases involving the interpretation of provisions of the
collective agreement falling outside of our substantive issue categor-
ies were associated with increased delay. We believe that this indi-
cates that the parties prioritize some issues over others with respect
to the speed of disposition. There is no reason to think that collective
agreement interpretation issues are systematically more complex or
time-consuming to resolve through arbitration. There is, however,
reason to think that their speedy resolution may matter less to the par-
ties than the resolution of “bread and butter” issues like wages, bene-
fits, seniority, work assignments and pensions, or of human rights
issues, which often involve individual dignity.

The number of decisions by an arbitrator was positively asso-
ciated with increased time lapse, though the effect was small (coeffi-
cient = .019). This suggests that the time from event to final decision
will be slightly longer with busy arbitrators.

Consistent with previous studies, we find that the use of tri-
partite panels causes significant delay, the government sector is
associated with increased delay, and the use of statutory expedited
arbitration markedly reduces delay. We also found that the use of
statutory expedited mediation-arbitration reduces delay.

(b)  Event to First Hearing

Contrary to the hypothesis that more legally or factually com-
plex cases would require additional preparation time and thus lead to
longer times from event to first hearing, no procedural or substantive
issue caused delay at this stage of proceedings; nor did the number of
legal issues. While the eventual length of the decision is associated
with some increased delay, the coefficient on this variable is very
small. The results overall indicate that the subject-matter of arbitra-
tion plays little role in overall patterns of timeliness and delay at this
stage of proceedings.

Perhaps surprisingly, the use of legal counsel did not increase
delay either. This does not necessarily indicate that the use of legal
counsel has no relationship to increases in delay in scheduling hear-
ings however. It may be that the alternatives to the use of lawyers
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— for example, union staff representatives, employer labour relations
representatives, or labour relations consultants — produce no meas-
urable time savings at this stage, because all are more or less equally
busy. If this were the case, the choice to use a lawyer would not per se
impact the length of time to get to a hearing. Yet it could be that the
way in which the parties make use of lawyers, and the way in which
law firms schedule lawyers’ work, still contributed to an increase in
the amount of time needed to reach a hearing.

The number of decisions by an arbitrator was positively asso-
ciated with increased time lapse, though the effect was small (coeffi-
cient = .028). This suggests that the time from event to first hearing
will be slightly longer with busy arbitrators.

The parties appear to prioritize the scheduling of disciplinary
cases. This is reflected in large and statistically significant negative
coefficients associated with discipline and disciplinary discharge
variables. Cases dealing with wage issues also tend to be brought to a
hearing more quickly.

At this stage of proceedings, the government sector is associated
with increased delay, the use of tripartite panels results in substan-
tially more delay, and the use of statutory expedited arbitration very
substantially reduces delay. These results are consistent with those of
previous studies, as noted above.

(c) First Hearing to Last Hearing (Hearing Time)

Perhaps surprisingly, the number and nature of legal issues
decided at arbitration appears to have little bearing on the time that
elapses from the first to the last hearing dates. On the other hand,
disputed factual issues are associated with significantly longer times.
Cases which call for the application of the Canadian Charter of
Rights and Freedoms also take significantly more time. Adjudicating
disputes raising issues of jurisdiction took less time, all other things
being equal. While this may seem counter-intuitive, it must be borne
in mind that a jurisdictional objection may result in a case being dis-
missed without a hearing of the merits of a grievance, shortening the
time that would otherwise have been required to dispose of a matter.
We find some evidence supportive of this in our data with respect to
the number of hearing days, discussed below: all other things being
equal, as a group, cases involving issues of jurisdiction take fewer
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hearing days to resolve. While we find a statistically significant effect
of the length of award (perhaps a proxy for the complexity of matters
dealt with at arbitration), it is very small (coefficient = .0003).

The use of counsel by trade unions causes increased time lapse
at this stage. The coefficient on the employer counsel variable is also
positive and large, but the result is not statistically significant. The
sign on interaction of the union and employer counsel variables was
negative, suggesting that where both parties use counsel the delay
produced by the use of counsel is less. This suggests that there are
efficiencies in dealings between counsel that partially offset the
effects that the approach taken by lawyers to presenting a case has in
prolonging hearing time.

Not surprisingly, we find that the use of agreed statements of
fact very significantly reduces time at this stage of the proceedings.
Finally, the government sector is associated with increased delay at
this stage of proceedings as well.

(d) Final Hearing to Final Award (Award Preparation Time)

There is little evidence of any relationship between substantive
or procedural legal issues and delay at this stage of the proceedings.
With the exception of issues involving benefit and welfare plans
(which are associated with shorter times), none of the relationships
between legal issues and time from final hearing to final award were
statistically significant. On the other hand, decisions on disputed
questions of fact are again associated with longer times. There was
a statistically significant positive relationship between the word
count of awards and elapsed time, but again it was small (coefficient
=.0001).

The number of cases decided by the arbitrator was associated
with shorter times, suggesting that busy arbitrators take less time
in award preparation, but again the effect was small (coefficient =
-.024). Interestingly, female arbitrators appear to have shorter award
preparation times. This effect was larger (coefficient = .205).

Perhaps counter-intuitively, at this stage of proceedings, the use
of an agreed statement of fact produced longer times to final award.
The government sector was associated with longer times from final
hearing to final award. The use of a tripartite panel does not cause
delay at this stage, suggesting that the delay resulting from the use of
such panels occurs in the scheduling of hearings rather than later in
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the process. Statutory expedited mediation-arbitration resulted in sig-
nificantly shorter award preparation times. This is consistent with the
conjecture that much of the content of mediation-arbitration awards
may often have been negotiated between the parties, thus requiring
less writing and analysis from the arbitrator, even if the final award is
not described as a consent award.

(e) First Hearing to Final Award

We also analyzed the time lapse between first hearing and final
award in order to capture any effects that, while too subtle to show
up distinctly during either the hearing or the award production stage,
nonetheless influence the time required to dispose of the case once
litigation has begun.

As with hearing time and award preparation time, the resolu-
tion of a disputed question of fact tended to lengthen the time from
first hearing to final award. Again, a longer word count was associ-
ated with longer time, but the effect was very small (coefficient =
approximately .0003). The only legal issue associated with longer
times was the application of the Charter of Rights and Freedoms.

The use of statutory expedited mediation-arbitration was asso-
ciated with significant time savings, while the government sector was
associated with longer times.

Finally, we find that use of counsel by both the union and the
employer tends to prolong the time from first hearing to final award.
As was the case with hearing times, the interaction variable is associ-
ated with a reduction in delay at this stage.

(f)  Hearing Days

The number of hearing days increases with the presence of a
disputed factual issue requiring resolution, and with the presence of
a Charter issue, but actually decreases in the case of a range of other
types of issues, including arbitral jurisdiction, admissibility of evi-
dence, procedural objections, human rights, pension plan, benefits
and welfare plan, discipline, work assignment and wages. The effects
of a longer award are once again very small. These observations tend
to further confirm the inference that the expanded jurisdiction of arbi-
trators has not caused increased delay by adding complexity to the
arbitral mandate.



[22 CLELJ]

262 CDN.LABOUR & EMPLOYMENT LAW JOURNAL

§c6'0 9116660 26£600- 0LL0 VLOVITT AL 1oejp
6200 GZ86081" *C00LP6E L6T0 19%891C 60S65CC- pasoxd
ISv°0 6C6£9CE” €0Cc6SYT LLTO 801596 200sT9L’ ssfupe
19%°0 €081 1¥T CO88LLI - €6L°0 8Y€9LT 9€20T90° stnf
6¢8°0 Y891 v 91¢£600° 6¢8°0 896L6€0° LY65800° ¢lqnsu
18570 ELLYIT 61v¥8IT" 9260 968¢ECT 6C9L0C0 [qnsu
9600 S6C1000° *bLYT000" G100 COET000° *9L1€000" Qunoso
960°0 8LSETTO *9106810" 7100 [LOSTIO (46532141 unosod
0L£0 YSTCo0T” 6£56L60- 9960 8ELO69TT 9€e8TLO weje
8800 Y6SE91 *19P06LT - 910 1960V 1° 89961 - 05998
€000 898029 *CEEIOLL 0000 61619LT" *6SLYYT'T- padxa
€000 ELLIYEE *S86¥00°T- 0000 €1e8¢” *ELLE T mqnd
00070 856996C *8TISLE'T 0000 168C6LE +800619°T vedin
6€C0 91686¢1" SY¥8¥91 - L61°0 1L9¥8CT” 1169691~ dony
9¢T0 966C99T" ¥$8010CT 8710 18€S19T° Lecocel dom
¥09°0 LyvOrel 7981660° €0¢0 SYOcL8T 8E8CO1" doxy
Ges0 8S66VST 91870’ 14440 6SEVLT 6695V’ onpa
LIT°0 6S9¢STT” SELOBT I1LT0 gececel g8oSYEl peay
00070 gereeel” *COLESS’ 0000 LISELET *ELIIPPS” A03
121<d o447 Ju2101ff20) 121<d o447 Ju2101ff20) 2]gD1IDA
pis Isnqoy pis Isnqoy

U01552.482.4 21151301307

(4nppa)

PADMY [DUL] 01 JU2a5g

UO1SSILE 21 DUIUDS PI21DA1IUIL)

(4npfo)

Sulapy 1541, 0 Juaasg

PIeAMY [eUl] 0} JUIAT PUE SULIEIF] JSIL] 0} JUIAT J0J SINSIY UOISSAATY

S HIAVL



EFFICIENCY AND DELAY IN RIGHTS ARBITRATION 263

S1SL°08S LTEY €98 0)\4
LLSLETST- €E91L'EFT-  POOYINIT-0pNasq 50T
68¢ 65T SUONEBAIISQQ JO JoqUINN
0000 8€986¢¢C’ +*SPE00T"S 0000 86ICIIE *€661LE™S INV.LSNOD
€8C°0 S6S6SCl” gLeesel” 8IT°0 LS88SET” 9¢0LTIT Topuage
0000 01-°79v %60-989°1- 191°0 01-98¢°¢ 01-218°L- unoom
0000 810000 xLY60000° 0¥0°0 1020000 +=P 190000 noom
800 629900C +88TP6Pe™ 810°0 6180L0CT *L090T6V"™ Auo
£99°0 8EET8I’ Y6LS8LO" €850 S8YYCOT 179011~ Iaylo
Sveo vriveel 99¢8¢CT’- 6L¥°0 1918¢€1T coelsT - welpu
0s¥°0 ST8YYET CLTTLLT - 98¢0 0150Ce” LLOLTYE - sIySLn
L200 LO6ESLT” +*88PSS6E™ 650°0 LS666L1" *99SP0be™ sogem
6190 LEVOITT 600€S01 "~ L8E0 P8¥C€0LT 9SY6EeT - Joruss
880°0 1ceoeor *€ECIILT ™ Y€C0 L6668T €L1T9TC - ugisse
0100 601¢C8LI *06STESSY™ 600°0 clLeeIc *E9EPLSS™ drosip
0000 SLSEIIT” *CE8TPI9™ 0000 8YELST +*6081L06™ posip
€60°0 126CL9T +*880991¢" SIro 6188T SELSYSY Bqo
SLY'0 1L6SV6T 65C01T- SIv'0 creeeoT CCILENT - doyso
L0 IV6ET 10CrCLO™- 895°0 VLTT8ST LTESLYT - Tqu
€920 SY661¢T €69L6ST - 0e€0 696569C 6L98C9C"- dmq
000 60CS66T 96STLEG ™ Lye0 €LYS98E 8CLYE9E - dd
(paniwo) 0 (paniwo) 0 0
S6£0 PSE68eT [ce1e0c- SL80 90LSTLT LYTLTYO™- SIYSLIY
121<d A0L15] Jua101ff20) 1Z1<d A0L15] Jua101ff20) 21qv1IA
pig 1snqoy pis isnqoy



[22 CLELJ]

264 CDN.LABOUR & EMPLOYMENT LAW JOURNAL

¥2e0 8YCOILT CSLS8IT - S91°0 8CI6IIT €CLBYST - 1oejp
10570 101S08T YSr9881 - 6€L°0 e0ysese LIOLLTT pasoxd
81C0 YLYTT0E S686ILE 081°0 I7769CE VLOLEY ssfupe
10570 CLTTY6T 1261861° 8600 61¢8LE +Phr897Y° sun[
16570 eILTE90 S686££0 €80 8€058S0° 9LLTTIO ¢lqnsu
(4550 ceclIeley 91L9v0C - SIco CE86ELE IS6LE9Y - [qnsu
€60 SL0T000° 20000 LTG0 9012000 ¢ee1000™- qunodd
Ge80 06810 €5Se00 LEE0 89LE610 176S810° unod3d
LETO 9€L086T" (44187 % 8860 96IVILT CLI8IVI - weje
8650 12949433 ev8SL0T - 8780 8868617 LELOLIO 05998
00070 6CYLOLE *€8C0LE'T- 100°0 86STLIE *ST€8C0'T- padxa

(pantwo) 0 (pantwo) 0 mqnd
6100 SY681ET =EPETTPS” G100 69L6176C peseviL vedin
¥61°0 SYy09cCy VI6LESS - c0T0 §992691 1L8886S - dony
6C1°0 LSEBSSY 6v1¥169° €610 ILTOTTS 9679199 dom
9¢°0 18CSe9y” 9Ty LTE0 G886 S658881 doxy
6€L°0 areerc 896780° LS80 CO8IBLT L696610° onpa
90070 LOL6CTST *8689T¢CH 9¢0°0 9LSTI6l” +*P8ISTOP yeay
e€0 LTTLYTT 18580CT €00 8€8098¢C *LLESETY’ A03
121<d o447 Ju2101ff20) 121<d o447 Ju2101ff20) 2]gD1IDA

pis Isnqoy pis Isnqoy

U01552.482.4 21151301307

(4npp3)

PADMY [DUL] 0] 20UDAILLE)

U01552.482.4 21151301307

(4npf3)

SULIaL] 1841,] 0] 2oUDPAILIE)

PIEAY [BUL] 0} 9dUBAJLIL) pue SULIBI] ISIL] 0} UBAILIL) 10J SINSIY UOISSAITIY

9 H'1I4VL



EFFICIENCY AND DELAY IN RIGHTS ARBITRATION 265

CTro'L8Y 8S8TILY oIV
€CIL6'90C- 88TF9'861-  POOUI[PYI]-0pnasq 50T
061 €L] SUONEBAIdSqQ JO IQUINN
0000 659165S° +*L€8160°S 0000 L899¢€TS *CLOGOL'Y LINVLSNOD
1700 CLS6ELT” *89LESSE” €6¢°0 [S6EL8T L66ST 1opudze
6900 01-98S°L %60-98¢°T- LLTO 01-20C'8 01-916'8- qunoom
9000 £€0000° +8680000° LITO 9£€0000° 92S0000° junoom
16€°0 1C8918¢C 89C8IVC - weo c0CISIE secol” AJuo
cLE0 L8YTE6T [8SC19CT 0s1°0 PECIIOE 8YICOIS Iay10
1860 [c610¢ 610€L00° 9LE0 VILYE9E 6501¢CCe ureipu
6L8°0 c18¥8Ce §CL00S0™- 0L6'0 c09c6v’ £08810° s)ySLn
G680 69SY9LT 186€050™- 879°0 [9LE8SE Pr99¢e91” sogem
€L9°0 9¢€8C19¢" COILTST - 188°0 6¢11C6S" 6666880° IO1uas
€90 9069v¥C e81y0Cl €0¥'0 LYCITYe 81S658C ugisse
(4840 cely8re 919868¢C"- 1244\ CS989° CTELETS - drostp
6050 1091L9CT 918C9LI - 8¢0 948 %% 906£6C - PposIp
0v80 69Cr6lE LEYOTO0° €190 96016¢ C8LLOT eqo
€190 PLIBCE 1€02991 90¢°0 6ve8IIY Y605 1T doysa
LE90 $866L0¢ Leresyl 7650 [66CERE SOIvOT qu
LSTO 88E86EY €SYLTTY - 8¢9°0 8IV8IY’ ¥8C0L61 - dmq
1244\ O6VILLSO CO9SEEL’ 0€e0 851494 9¢c1es dd
(pantwo) 0 (pantwo) 0 R
LT80 (4284104 891LL8O™- c6¢0 LLSE06E (924243% SISy
121<d do447] Ju2101ff20) 121<d do4d7 Ju2101ff20) 2]qD1IDA
pis isnqoy pis 1snqoy



[22 CLELJ]

266 CDN.LABOUR & EMPLOYMENT LAW JOURNAL

G000 L80S69T *09CS8LY 0100 9996LLT +86081L° 1ejp
9¢1°0 98¢e816¢" CEI8YCS™- LST0 8S0SLTS 98E0LYL - pasoxd
1ZAN0) 88CIISE 600SLLY 098°0 Ce980¢EL’ 9S9¥8CI - ssfupe
0190 1L9106T 6L18LYI - S¥0°0 GE€800S *CS9S00°T- sun[
12340 SLITIOT COIPSIT - 8¢r0 99LC60T" ¥8L9980°- ¢lqnsu
8LT0 CIE8ILY 10081£9° 89C°0 6CLSLLS CL800YY [qnsu
8800 L691000° %5682000° g9¢0 8852000 8811000 qunodd
G200 16891 10° *CC00€€0™ 601°0 S089¢C0 I756L€0"- unod3d
69L°0 6SEIvLT” eve0Is0™- 100°0 990C18T 6606096 1oBjR
8500 LTISTOY *9LT0S89"- 76570 YeI801Y (41414 05998
6€9°0 Y6CCTIY €0eSorI - 9680 €0C0SLE €998L90°- padxa
L9970 €0CIT6L 96C0re LSS0 98LOLLL Y6995 mqnd
6080 VLS6ST9 869871 65C0 1€891 ¢y SYSYoLY - redin
€000 SOL6IYT *S9ELYCTL Gs0'0 LT1E9T *L090S0S" dony
00 SOLITLT *6C98€C9" 000 69808¢C¢” +*S006TLL dom
€00 6SLTYSE *6STESTL 911°0 6C0v9¢ LLTICTLS doxy
€LE0 €00€90T CrL8E8T” 8160 6L311¢ 66200 onpa
9T0 89¢08S T 896CLLT 14440 431874 S60L18T peay
€000 908¢r61° *PEOLOLS” 710°0 Lreelee +*8CSTO8L A03
121<d o447 Ju2101ff20) 121<d o447 Ju2101ff20) 2]gD1IDA
pis Isnqoy pis Isnqoy

UOISS2UEIY DUUIDE) PI2ZI]DIIUIL)

(210pv)(4nppf)

QUL IDIOL — PADMY [DUL] O SULIDIE] 1SA1,]

UO1SSILEIY [DULLIOUSOT

(210p])(4npyf)

uil] SUIIDIL] — SULIDIL] ISDT O} 1SA1]

paeamy [eul] 03 SULIEI[] JSIL] PUe W], SULIBIF] JSe’T 0} ISIL] 10] S}[NSIY UOISSIITAY

LATAVL



EFFICIENCY AND DELAY IN RIGHTS ARBITRATION 267

evI'LOLT €0S°L60T JIV
CEILS eS8 SISL'6001-  POOYI[YIT-0pnasq 50T
38% L8F  SUONEBAIISQQ JO JOqUINN
2000 LEVLYSY *16VS10°C ¥19°0 S69VLYY’ YCLTITE INV.LSNOD
L£O0 7806651 *EEEEEE™ 1€0°0 [8LO1ST *69T TIPS 1opudze
0000 60-99C'1 %60-9CY’S- 0000 609611 %60-90%°9- unoom
0000 16€0000° 6292000 0000 9¢¥0000° +S8C€000° Junosm
SLO0 6C1668T *SCIICOP™ Yo 4992944 €C198I1¢™- AJuo
6790 88CCOLL’ 96C6e91” I7€°0 96110vS (4379459 Iaylo
6¢e0 €OLILTE [S6c61¢- 88C°0 L9TTETS e8YySes'- wapu
¥29°0 9LEETOE" LOLTLLY 8SL°0 9¢811vS €88L991 s)ySLn
LSOO YCCLBET =CPEErSY™ 1€0°0 PIvELOY +*6LL808S™ sogem
[LE0 S00TsTe” S¥c906¢ - [1€°0 clesty €9€L619'- Joruss
0LS°0 6v65¢CT 8€C0LTI - 66C°0 €0786¢ ceolely- ugisse
6CL0 88LOIYE 9STO8I1 - €0s°0 90¢€881¢ 90Cssre™- drostp
1120 699686T IvL9¢Te- 6¢8°0 [1SY6CY €l1LT60™- pasip
(4320 geeelee geeolee ¥8¢°0 8CLIYYS 610veLY Bqo
Sre0 [SLLEYE 9909tCE 6$8°0 888ELCS r6€60° doysa
991°0 £6996¢ Clesors - 199°0 S196¢es 169LYET - Jqu
9¢0°0 60€969¢ +*8TLO6LIL™ €v0'0 88E6EIS +*ILI8E0" T~ dmq
06L°0 8SIE61'1 S096LIE 1LT0 £06£C8’ 805€906'- dd
¥80°0 SOVELLO *SEC8LI"T 1S0°0 8156001 +*8CIET10°C 0
14130 600¢sse 901088¢™- 01co 80C8YYS LLIEE8Y™- SISy
121<d 0447 JU2121ff20) 121<d 0447 JUa121ff20) 2]qVIIDA
pig 1snqoy pis isnqoy



[22 CLELJ]

CDN. LABOUR & EMPLOYMENT LAW JOURNAL

268

100°0 S1088¢0 *8086€€T 710°0 €698cel” #6S06STE” 1ejp
8000 6511560 *6CCLIST - Soro [142:188% 6806506~ pasoxd
00 9L0T961T" *900LLYY 8560 8¥609¢t 6C1¢EC0™- ssfupe
0100 6997580° *CL886IT - €90 6CISIST 6178661 1" stnf
L9970 Y8TYCO’ 209¥010° 18570 ¥208L80O YO1¥810°- ¢lqnsu
01¥°0 eIsesIT €L96760" 19%°0 (3884 Sorreoe [qnsu
€ILo 9L£0000° 8¢€10000° ¥20°0 ¢6¢1000° +1162000° Qunoso
S0¢0 8C0rE00° 8L8Y€00™- 6200 YOSTTT0 *6STEYTO™ unosod
00070 6LLOLED *CI€99T"- Ge00 8egoLel *LLTTC8T 1oBjR
19%°0 YESTOSO" 65869¢0° €000 118090¢ *L60L916™ 06998
9010 Yre8LY0 6EYL6E0 ¥99°0 SYCLOOE 9er90¢el - padxa
€600 LECOSTT *86€C861 " 650 C66860L 8¥¢808¢ mqnd
Iv1°0 YOLCTYLO 1S¥C60T” 09¢°0 8CBSILS 6L6SEE redin
L1S°0 cryo6er0 LTE1CEO ™ 00 SCLLLOT *EP99ESH™ dony
8IS0 £961090° 70068£0° 9LT°0 6C8CIET €906¢1¢ dom
(4840 816£€50° LLLLEYOD SLTO 18€6176C LEVLO6E doxy
8000 SE9r0r0’ *L6ESIOT” ¥8¢°0 1€08SST” Poescel” onpa
eelro 18865¢£0° (410240 G190 SSyssel €190€90° peay
€000 YivLy0 *6LY8OPT” (4300 80VLYST *66VCIEE” A03
121<d o447 Ju2101ff20) 121<d o447 Ju2101ff20) 2]gD1IDA
pis Isnqoy pis Isnqoy

UOISS2UEIY DUUIDE) PI2ZI]DIIUIL)

(2mwp))(sdvpu)
sdp Suragy

UOISS2UEIY DUUIDE) PI2ZI]DIIUIL)

(210pv)(4npv])

QU] PADNY — PADMY [DUL] 0] SULIDIE] [DUL]

sAe( SULIBd[] pue paeAMy [eul] 0} SULIEI[] [eul] I0J S}NSIY UOISSIATY

S H'I4VL



EFFICIENCY AND DELAY IN RIGHTS ARBITRATION 269

€L98°61S €L°G0ST JIV
Y9€C6'61C 10S98°CIL-  PooyIyIT-opnasd 507
60S 68F  SUONEBAIISQQ JO JOqUINN
0000 690911 V69769 0000 SL8YI8S %S$860°C INV.LSNOD
8r1°0 80C6LED 678750 L8070 9¢0861 1 +P6€0S0T"™ 1opudze
170°0 01-2%0Y %01-9SC"8- L0070 60-9S¢’[ %60-9€9°¢- unoom
0000 010000 +89¥0000° 0000 9¥£0000° +*SC81000° Junosm
€00°0 L6S6£80° *69L6VET ™ 101°0 0e0erT CL8I86E - AJuo
¢80 [SE€ES80° 6£¥5650° 0L6°0 eroTyLT 9¥91010° Iaylo
€L0°0 96€€660° *COSLSLI™ 9%8°0 LYL610¢" CL8SO™- wreipu
¥01°0 YLILOOT 9PSe9l - 98¢0 9L86T 9TE88ST s)ySLn
8000 L8LELLD *96€190C" YLEO LETTTCT 1CovL61 - sogem
9490 [6¥€001" €€8L090- LSLO €020s6T 6S8C160™- Joruss
800°0 T6SC6L0" +*S9ET0IT™ 8S6°0 LLLISTT evl6l10™- ugisse
8200 YevLTIT *0LLSLYT ™ ¥79°0 BEYY8T corelel- drostp
0€9°0 CELTO80 £€86¢Y0™- w0 LLI6LET ¢66801¢ - pasip
1€8°0 [8L8¢01" 96¢1cCO LyL0 8lL6eEE 6£08601" Bqo
9190 LY06£60° LTSTLYO™- 6L5°0 9ST9L9E L6E0T doysa
€60°0 1141548 *S6L0IT™ 8¢I'0 9901L9¢ 190¥85¢"- Jqu
€v0'0 o960 =1 CEESOI™ L9070 1259253 +18L00S9™ dmq
8L0°0 LOYTYCl” *S6ETO6IT ™ 178°0 C16689°1 L68S8EL” dd
110°0 801L8YE *CCPEP8S” coro 8CCCe0'l PI8ELY'] 0
€00°0 ¥8LOLOT *ELTOLOT ™ ¢T8'0 PLESTOE €68L990°- SISy
121<d 0447 JU2121ff20) 121<d 0447 JUa121ff20) 2]qVIIDA
pig 1snqoy pis isnqoy



270 CDN.LABOUR & EMPLOYMENT LAW JOURNAL [22 CLELJ]

6. DISCUSSION

Returning to our theorization of the possible causes of delay,
we consider whether increasing delay appears to be due to (a) the
exogenous demands of expanded jurisdiction or a culture of legalism;
(b) party preferences; (c) short supply of arbitrators willing and able
to provide expeditious dispute resolution; or (d) coordination, cost,
and incentive problems.

(a) Exogenous Change in the Legal Environment —
Expanded Jurisdiction and the Culture of Legalism

Our findings generally run contrary to arguments that the
expanded jurisdiction of arbitrators has increased delay. We found
no evidence that the number or type of jurisdictional or substantive
legal issues in the labour arbitration system increased the length of
time required to complete any stage of the arbitration process. The
only subject consistently resulting in longer times was the Charter
of Rights and Freedoms. But it arose very infrequently and could not
account for any increase in delay throughout the system. This indi-
cates that the novelty or complexity of additions to arbitral jurisdic-
tion has not increased delay. Our results in this regard are consistent
with the descriptive findings of Curran.>

Our results provide only modest support for the theory that a
culture of legalism is increasing delay. We found no significant evi-
dence that deciding procedural, evidentiary or jurisdictional issues
at arbitration causes delay. The length of arbitral awards had no sub-
stantial effect on delay. On the other hand, we do find that the use
of lawyers prolongs the time from first hearing to final award. This
suggests that the way lawyers present cases takes longer than the
way non-lawyers present cases, or that the submissions of lawyers
take arbitrators longer to deal with in writing decisions, or both. But
it should be borne in mind that most delay by far occurs prior to the
hearing. A culture of legalism cannot account for this on its own.

54 Curran, supra note 7. Our overall findings suggest that Curran’s observation that
human rights issues were associated with delay at the decision preparation stage
may not indicate causation. Curran observed an association between Employment
Standards Act issues and increased prehearing and total times over the course of
his sampling period; we did not identify Employment Standards Act issues in our
coding frame and therefore cannot confirm or contradict his observations.
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(b) Party Preferences

We also conclude that the preferences of the parties probably do
not account for much of the observed delay in the arbitration process.
Our data do not include direct observations of party preferences. But
they do permit inferences about those preferences and their likely
effects on delay. First, we observe that any preference for procedural
formality at the hearing could account only for a relatively small
fraction of total delay, since most of it occurs prior to the hearing.
Second, even if there is a widespread preference among parties for a
small set of experienced arbitrators (based on concerns about control
over the process or to ensure correct outcomes, as discussed above),
that preference probably did not operate in the 2010 environment
as a constraint on timeliness. In that year, the parties often chose
arbitrators who were not among the busiest. Many arbitrators who are
not among the busiest are available on relatively short notice. This
has been the case for a long time, and was almost certainly the case
in 2010. If the availability of the arbitrator were a determinant of the
length of prehearing time, decisions to use busy arbitrators would
therefore have resulted in significant delay relative to cases in which
other arbitrators were selected. But the availaibility of the arbitrator
had only a small effect on time to first hearing. The primary cause
of delay, the one that operates as a binding constraint on timeliness,
must therefore lie somewhere else.

Third, even if public-sector employers and unions required more
time for decision-making with respect to grievances, it is unlikely in
our view that this would explain the current delays, under which the
median case takes over a year to complete. It is more likely that the
additional delay present in the public sector reflects higher tolerance
for delay or greater accumulated backlogs resulting from resource
constraints rather than party preferences for it. We also note that some
successful expedited arbitration systems have been implemented in
the broader public sector.>

55 S Stewart, “The OPSEU and MCSS Protocol — Expediting Dispute Resolution”
(2012) [unpublished]; Christopher M Dassios, “Taking a Walk on the Wild Side:
Over a Decade of Expedited Arbitrations in the Ontario Electricity Industry”
in Paul D Staudohar & Mark I Lurie, eds, Arbitration 2010: The Steelworkers
Trilogy at 50: Proceedings of the Sixty-Third Annual Meeting, National Academy
of Arbitrators (Arlington: BNA Books, 2011).
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Fourth, we would make the same observation in response to the
argument that parties often prefer delay in order to permit time for
healing of workers or relationships. There is no association between
the types of cases in which such healing would be beneficial (cases
involving unjust discipline or human rights cases, for example) and
additional delay.

Finally, we acknowledge that the growing preference for
mediation-arbitration may be contributing to delays, for the reasons
described above. But failed mediations do not likely account for
median wait times of close to a year before the start of hearings.
Moreover, at least during the time considered in our study, mediation-
arbitration was probably used in only a relatively small fraction of
cases. Curran finds that mediation-arbitration was used in only about
20% of cases in 2012.5¢ Moreover, the tendency towards increased
delay predates the growing use of med-arb by at least two decades.
We think that most of the explanation of that tendency still lies
elsewhere.

(c)  Supply of Expeditious Dispute Resolution Services

We find no evidence that limited supply of experienced arbitra-
tors is a primary cause of increased delay. If this were the case, the
use of busy arbitrators would be associated with much more delay at
the prehearing stage than it is. It may be that if, as discussed below,
coordination, cost and incentive conditions facing the parties were
different, a preference for the most experienced and busy arbitrators
would then become more of a constraint on timeliness. But in 2010
this appears not to have been the case.

(d) Coordination, Cost and Incentive Problems

All of this suggests that the determinants of increased delay in
arbitration lie not in the changed legal environment, the preferences
of parties with respect to procedures or representation, or the supply
of arbitration services but rather in incentive, cost or coordination
problems facing the parties, most particularly in prompt scheduling

56 Curran, supra note 7.
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of first hearings. Our data do not permit us to identify those problems
with precision. Nonetheless, it is possible to offer some reasonable
conjecture about the likely relative importance of various sources of
incentive or coordination problems.

First, we doubt that lack of information about more efficient
arbitration systems constitutes a binding constraint for many employ-
ers and unions. Privately-created expedited arbitration systems have
existed for many years in Canada. At least for larger unions and for
larger employers with access to sophisticated human resource pro-
fessionals, information about these systems has been available for
some time.

We also doubt that the transaction costs and risks of defection
described above constitute a binding constraint, at least for larger
employers and unions who repeatedly deal with each other in griev-
ance and arbitration proceedings. Such employers and unions negoti-
ate complex collective agreements covering a range of issues with far
greater cost implications than the associated arbitration procedures.
They are often in a long-term relationship. The incentives and costs
involved in building and maintaining expedited arbitration systems
would seem to be well within their capacity to manage through bar-
gained arrangements. In any event, the increase in delay is not primar-
ily due to failure to adopt expedited arbitration hearing procedures
(though doing so may be part of the solution, as discussed below).
Rather, it is most significantly due to the length of time required to
get to a hearing within regular arbitration processes.

This leaves up-front costs, accumulated backlogs, and incen-
tive problems affecting the parties’ agents as the most likely primary
and systemic factors contributing to delay in arbitration in Ontario.’
This suggests that the root causes of delay in labour arbitration may
be the habituation of parties to delay, their resource constraints, and
the incentive structures of employer and union representatives facing
backlogs. This may be the most critical diagnosis — the condition

57 It is worth noting that tactical delay may play a role here. But there are limits to
how much tactical delay is possible when the calendars of party representatives
are in fact open. Legal counsel have professional obligations not to misrepresent
such matters. Non-legal representatives often deal with each other on a recurring
basis and need the trust of their counterparts to effectively represent their client
or employer, which again constrains the scope for purely tactical delay.
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that creates symptoms of increasing delay notwithstanding any other
factors that might otherwise cause them. It may be that if backlogs
and agency problems were removed, the changed legal environment
(including the range of new legal issues and elements of a culture of
legalism), tactical delay, or the busy schedules of arbitrators would
then operate as binding constraints on further improvements in the
efficiency of the system. But until that time arrives, it will probably
be impossible to know whether this would be the case.

We cannot discount the possibility that the changed legal
environment — whether expanded arbitral jurisdiction or a culture
of legalism — contributed to backlogs in the first place, by increas-
ing the number of grievances and legal issues litigated per union-
ized employee, thus creating pressure on the resources of unions and
employers. On such a theory, it would not be changes in the quality
but rather in the quantity of legal issues at a systemic level that lie at
the root of delay. To figure out whether this was the case, we would
need to study how the volume of legal issues raised at arbitration
evolved in relation to the relevant population of unionized employees
over time. A full inquiry into this question lies outside the scope of
our data.

7. CONCLUSIONS

A labour arbitration system in which the median case takes
about one year to reach a final decision and 25% of cases remain
unresolved after over 600 days is not serving as well as it should the
important public policy goals that led to its establishment and that
have since been added to its mandate. Delays in the system should
be a matter of public concern. Our research suggests that some lines
of further enquiry and public policy response are likely to be more
promising than others.

First, we find no evidence indicating that returning to more
limited arbitral jurisdiction would improve efficiency at this point
in time. Our research demonstrates that the type of legal or factual
issue at play does not have an impact on the efficiency of the system.
Moreover, human rights and other statutory rights issues were added
to the jurisdiction of arbitrators because collective agreements must
be interpreted and applied consistently with such legislation. It makes
more sense to have arbitrators rule on such interpretations than to
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suspend arbitration proceedings pending such rulings by statutory
tribunals. While it is more debatable whether other additions to arbi-
tral jurisdiction under the Weber*® decision were a salutary develop-
ment, our earlier research indicates that they have not been a factor in
increased delay at arbitration.>

Rather, this paper points to the primary importance of doing
more work to identify and address possible resource constraints
and incentive problems that may be creating backlogs at prehearing
stages. It would be valuable to know how often bottlenecks occur in
pre-arbitration grievance steps and how often they occur at the point
of scheduling an arbitration hearing (we suspect but cannot prove that
it is more often the latter). Once this is known, unions and employers
could be encouraged or assisted in addressing resource constraints
that may be producing such bottlenecks, and to align incentive struc-
tures with solutions. Possible measures could include assisting par-
ties, perhaps through information resources and mediation services,
to put temporary or permanent expedited dispute settlement systems
in place to help clear backlogs and prevent their recurrence. Changes
to incentive structures might include moving towards instructing and
remunerating representatives in ways that allow for and encourage
the prehearing preparation and cooperation necessary to make such
expedited systems work. Such preparation and cooperation should
focus on possibilities for settlement, and in the event that settlement
is not possible, on expedited and proportional presentation of evi-
dence. We will say a little more about this below.

Third, more work should be done on the effects of mediation-
arbitration on timeliness. While Curran’s (2017) research indicates
an association between med-arb and longer times at arbitration, we
suspect that mediation-arbitration has an overall beneficial impact on
delay by removing cases from the arbitration system through settle-
ment, and thus reducing backlogs. If backlogs are at the root of the
problem, the overall net effect of med-arb may be very beneficial.

58 Supranote 17.

59 Kevin Banks, Richard P Chaykowski & George A Slotsve, “Did Weber Affect
the Timeliness of Arbitration?” in Elizabeth Shilton & Karen Schucher, eds, One
Law for All? Weber v. Ontario Hydro and Canadian Labour Law: Essays in
Memory of Bernie Adell (Toronto: Irwin Law, 2017) 201.
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Finally, our research indicates the potential value of promoting
more efficient hearing procedures. While our research, like earlier
studies, indicates that prehearing delays are the main problem, we
take note of Curran’s (2017) research indicating that hearing times
have increased 30% over the period 1994 to 2012, suggesting that
there may be significant room for improved efficiency at this stage.
Such improvement might also make arbitrators and lawyers who
are in demand by the parties more available (since hearings would
require less of their time), which in turn might prevent backlogs from
persisting or recurring once parties have made themselves more avail-
able for earlier hearings.

Further work is needed to determine why the overall length of
hearings has increased. But our research and that of Curran (2017)
indicate that resolving disputes of fact and hearing witness testimony
are significant factors that contribute to prolonging hearings. Both are
of course often necessary to a fair and full disposition of a dispute.
Nonetheless, as Justice Winkler suggests, there may be more efficient
ways of presenting evidence.® These might include preparing oral or
written statements of material facts and only calling and examining
witnesses as necessary, and in Justice Winkler’s words, in a manner
which is “proportional,” that is, which reflects the complexity, monet-
ary value, and importance of the dispute.®’ More research into which
“proportional” practices are best — that is, both fair and efficient
— would be of assistance. Ministries of Labour could then make
available, to the parties and to arbitrators, information and training
on expedited or proportional presentation of cases. More generally,
labour ministries could support the creation of a culture of propor-
tionality with respect to the presentation of evidence and argument
that would inform party representatives and arbitrators of what is
expected of them in the conduct of hearings. We might then expect
the practices of parties in remunerating and instructing their repre-
sentatives and in conveying their expectations regarding procedures
to arbitrators to follow suit, allowing for and incentivizing both the
preparation and the hearing administration necessary to ensure an
efficient and fair disposition of rights arbitration cases.

60 Winkler, supra note 3.
61 Ibid.
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Demystifying the Employee
Fiduciary Identity

Jonathan Shepherd*

Canadian courts have applied two distinct approaches when determining
whether an employee should be held to be a fiduciary in relation to the employer:
the “key employee” approach, and the ad hoc characteristics approach. The
first, which has arguably been elevated to a status-based inquiry, seeks to
identify employees who are accountable as fiduciaries by making a categor-
ical distinction between “key employees” and “mere employees”; the second
entails a factual inquiry into the particular employer-employee relationship in
order to ascertain whether fiduciary characteristics are present. In the auth-
or’s view, both of the current approaches are flawed. The distinction between
“key” and “mere” employees is in practice unworkable. Furthermore, the “key
employee” approach raises the risk of results-driven judicial reasoning, and
tends to circumvent the important requirement for proof of a fiduciary under-
taking on the part of the employee. The problem with the ad hoc approach is
that the characteristics invoked in the analysis are imprecise, overly broad, and
difficult to apply in the context of employment. To overcome these defects, the
author proposes a new analytical model, one that incorporates useful features
of the existing approaches. In accordance with that model, the indicia that have
been developed by the courts in applying the “key employee” approach — the
employer’s vulnerability, and the employee’s ability to exercise discretion —
would still be used, but for the purpose of informing the inquiry under the ad hoc
characteristic approach into whether the employee is a fiduciary. The author
argues that this working model will instill greater clarity into the law, be more
consistent with fiduciary principles in general, and solve the problem of the
courts’ frequent avoidance of the requirement to find a fiduciary undertaking.

* Cassels Brock & Blackwell LLP. The author would like to thank Gabrielle
Lemoine for her insightful comments and attentive reading of earlier drafts of
this paper.
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1. INTRODUCTION

Like law in general, fiduciary law is not a pure category. It is messy.!

Tamar Frankel

Employees in Canada are sometimes characterized as fidu-
ciaries in their employment relationships. The process of arriving
at an appropriate characterization has, unfortunately, been compli-
cated by the fact that Canadian jurisprudence advances two distinct
approaches to identifying an employee who is a fiduciary. These dif-
fering approaches make it challenging to identify when and how an
employee will be burdened with such an exacting equitable duty.

The first is known as the “key employee” approach. It is the
approach most often cited in case law. Here, courts seek to identify
employees as fiduciaries based on whether they fit within the juris-
prudential definition of “key employee,” which rests on a categorical
distinction between “key” employees and “mere” employees. The
second approach is the ad hoc characteristic approach. Here, courts
identify employees as fiduciaries without resort to fixed categories;
instead, they draw a distinction based on whether or not fiduciary
characteristics are present in the employee-employer relationship.

These contrasting approaches are grounded in broader legal
principles that apply outside of the employment context. Generally,
in fiduciary law, two justifications exist for finding an individual to
be a fiduciary: the courts may look either to the individual’s status or
to the factual matrix of a given relationship. These two approaches
are referred to, respectively, as per se (status) and ad hoc (in fact)
identification. The “key employee” approach in employment law has
arguably been elevated to a per se category. Once an employee has
been characterized as “key” — through a status-based inquiry —
fiduciary obligations are often imposed on the individual. In contrast,
the ad hoc characteristic approach operates on the understanding
that employees do not fit within a traditional fiduciary class. Instead,
it attempts to discern whether general fiduciary characteristics are
present on a case-by-case basis.

1 Tamar Frankel, “Toward Universal Fiduciary Principles” (2014) 39:2 Queen’s
LJ 391 at 407.
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Each of the justificatory approaches that courts apply in the
employment context is problematic. The “key employee” approach
is founded on a legal fiction. Courts assert that there is a reasoned
distinction between “key” and “mere” employees when there is, in
reality, none. Courts have attempted to give legal validity to the “key
employee” approach by setting out indicia to determine whether an
employee is “key.” Meanwhile, under the ad hoc approach, courts con-
sider characteristics that are overly broad and imprecise in the employ-
ment context, such as the employer’s vulnerability and the employee’s
ability to exercise discretion. Due to the inherent malleability of such
broadly framed characteristics, and the difficulties to which they can
give rise, courts predominantly utilize the “key employee” approach.

This paper argues that the judicial reliance on “key employee”
categorization is the primary cause of confusion in the identification
of fiduciary employees. Courts should focus on whether fiduciary
characteristics exist in the specific employment relationship rather
than on whether the employment relationship fits within the “key
employee” category. This paper critiques the operational principles
of each approach, and then proposes a new working model that amal-
gamates the useful aspects of both so that each informs the other. The
model strives to embed, rather than remove, the indicia that are cited
to identify “key employees,” applying them to help define the charac-
teristics used to identify fiduciaries by way of an ad hoc analysis.

2. THE CURRENT APPROACHES TO IDENTIFYING
EMPLOYMENT RELATIONSHIPS AS FIDUCIARY

When it comes to determining whether an employee is con-
sidered a fiduciary, Canadian common law sets out two lines of rea-
soning that follow the loose dichotomy found in fiduciary law between
per se and ad hoc fiduciary relationships.? The “key employee”

2 Imperial Sheet Metal Ltd v Landry and Gray Metal Products Inc, 2007 NBCA 51
at para 5 [Imperial Sheet]. Justice Robertson, discussing the various approaches
to identifying when an employee is a fiduciary, referred to the focus on whether
or not the individual was a “key employee” as being a narrow approach, whereas
a focus on “vulnerability” was the broad approach. The broad approach was so
named, Justice Robertson thought, because even “low-level” employees could be
characterized as fiduciary, thus extending the concept of the fiduciary employee.
I question Justice Robertson’s logic on this point and therefore do not adopt this
additional distinction.
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approach resembles a per se category. For example, employees who
are identified by the court as “top management” — a term that has
been interpreted by some courts over the years to be synonymous with
“key employee” — are considered to owe a fiduciary duty to their
employer. The ad hoc approach looks to the characteristics advanced
in a more general ad hoc fiduciary analysis, and adapts them to the
context of an employee-employer relationship.

(a) The Distinction between Per Se and Ad Hoc
Fiduciary Relationships

The debate about who owes a fiduciary duty to whom has
developed considerably over the past century. On the one hand,
Canadian jurisprudence has relied heavily on per se identification —
the status of the relationship — when identifying which individuals
owe a fiduciary duty. Confronted with a claim that a particular rela-
tionship should be treated as fiduciary, courts often ask whether the
relationship fits within a recognized fiduciary category.? The relation-
ships between solicitor and client, agent and principal, and director
and corporation are some examples of relationships that the courts
have classified as fiduciary. The reasoning behind the recognition
of classes of per se fiduciary relationships is that “certain categories
of relationships are considered to give rise to fiduciary obligations
because of their inherent purpose or their presumed factual or legal
incidents.” Where a relationship is one that the courts have previ-
ously found to carry with it fiduciary status, the relationship is almost
always deemed to be fiduciary in nature.> When a relationship that
does not clearly fall within any of the previously recognized classes
comes before the courts, they tend to engage in analogical reasoning

3 Paul Miller, “Justifying Fiduciary Duties” (2013) 584 McGill LJ 969 at 1010
[Miller, “Justifying Fiduciary Duties™].

4 Galambos v Perez, 2009 SCC 48 at para 36 [Galambos].

5 Miller, “Justifying Fiduciary Duties,” supra note 3; Lac Minerals Ltd v
International Corona, [1989] 2 SCR 574 at para 130, [1989] SCJ No 83 [Lac
Minerals]. Keep in mind that the “traditional” relationships do not invariably
give rise to fiduciary obligations. Identity is separate and distinct from obliga-
tion. Not all obligations existing between the parties to a well-recognized fiduciary
relationship will be fiduciary in nature.
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and ask whether the relationship in question is similar to an existing
per se fiduciary relationship.°

However, courts have not exclusively relied on existing categor-
ies.” In more recent years, they have often found relationships to be
fiduciary based on their ad hoc characteristics. This line of reasoning
can be traced back to the dissenting opinion of Justice Wilson in
Frame v. Smith,® where the factors of discretionary power, inequality,
and vulnerability were used to determine whether a fiduciary relation-
ship existed.” The ad hoc approach was developed precisely because
the courts recognized that the per se approach lacked flexibility.!'”
Rather than imposing fiduciary duties upon a class as a whole, courts
have used this approach to conduct a factual inquiry on a case-by-
case basis.!!

The characteristics identified in Wilson J.’s dissent in Frame —
employee discretion and employer vulnerability — were adopted by
the Supreme Court of Canada in later cases, but in a revised form. For
example, in Norberg v. Wynrib,'? Justice McLachlin (as she then was)
focused on trust, power, and vulnerability. In Lac Minerals," Justice
La Forest emphasized the factors of discretion, unilateral power, and
vulnerability. Most recently, former Chief Justice McLachlin, speak-
ing for a unanimous Court in Alberta v. Elder Advocates of Alberta
Society,' held that vulnerability (arising from the relationship) alone
was insufficient to bring a relationship into the fiduciary realm and
identified three additional characteristics that must be present: vul-
nerability arising from the fiduciary’s control; discretion on the part
of the fiduciary affecting a legal or substantial practical interest of

6 Miller, “Justifying Fiduciary Duties,” supra note 3.

7 Stacey Reginald Ball, Canadian Employment Law (Aurora, Ont: Carswell, 1996)
(loose-leaf, updated 2017) at 13:20 [Ball].

8 [1987]2 SCR 99 at 102, [1987] SCJ No 49 [Frame].

9 Miller, “Justifying Fiduciary Duties,” supra note 3; Ball, supra note 7 at 13:30.

10 Paul Miller, “A Theory of Fiduciary Liability” (2011) 562 McGill LJ 235 at 249
[Miller, “Theory of Fiduciary Liability”].

11 Ibid.

12 [1992] 2 SCR 226, [1992] SCJ No 60 [Norberg].

13 Lac Minerals, supra note 5 at para 26. See generally Miller, “Theory of Fiduciary
Liability,” supra note 10 at 250 for a complete overview of the evolution of the
ad hoc characteristics.

14 2011 SCC 24 [Elder Advocates].
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the beneficiary; and an undertaking by the fiduciary to act in the best
interests of the alleged beneficiary.!”> She noted that the particular
relationships on which fiduciary law focuses are those in which one
party is given a discretionary power to affect the legal or vital prac-
tical interests of the other.'

(b)  The General Distinction Brought into
the Employment Context

@) The Per Se Category of “Key Employee”

The imposition of fiduciary duties on employees was instilled
in Canadian law by the Supreme Court of Canada in Can Aero v.
O’Malley."” Justice Bora Laskin, writing for the Court, held that two
senior managers “were ‘top management’ and not mere employees.”!?
Due to the nature of the senior managers’ relationship with their
employer, the Court found that they owed a duty to the employer
similar to that owed by a director to the corporate body." This duty
was a fiduciary one. The senior officer, much like the director, was
precluded from obtaining personal benefit from any property or any
business advantage of the company.?® The Court relied heavily on
analogical reasoning to determine whether the senior employees
were fiduciaries. Justice Laskin noted the similarity between senior
employees and directors, but also the distinction between agent and
servant. He held that, although the employees were supervised, their
position as senior officers “charged them with initiatives and with
responsibilities far removed from the obedient role of servants.”?!
Senior officers, like agents, had a fiduciary duty.

Underlying the O’Malley decision was a partial rejection of the
proposition that employees in general constituted a class of status

15 Ibid at para 36.

16 Ibid at para 35. See also Galambos, supra note 4 at para 70.
17 [1974] SCR 592 at 606, [1973] SCJ No 97 [O’Malley].

18 Ibid.

19 Ibid.

20 Ibid at 607.

21 Ibid at 606.
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fiduciaries.?? Imposing fiduciary obligations on all employees has
been likened by some to committing “a high proportion of employees
... to slavery.”? The O’Malley decision attempted to strike a balance
between the “need to protect companies from persons who occupied
such high positions to prevent them from serving two masters and
freedom of trade.”*

While courts have not imposed a fiduciary duty on employees in
general, since O’Malley senior employees have often been considered
status fiduciaries.?® The distinction between senior and mere employ-
ees, first articulated in O’Malley, has seemingly been treated as dogma
in many decisions.?® As with per se fiduciaries, once an individual is
found to fit within the category, fiduciary obligations often attach.
Decisions after O’Malley have expanded the scope of employees who
are considered “top management.” In W.J. Christie & Co. v. Greer,”’
the Manitoba Court of Appeal held that senior management employ-
ees, key management persons, and existing “top management” owed
fiduciary obligations to their employers.?® Beginning with Wilcox
v. GWG Ltd.,” courts then broadened fiduciary obligations to “key
employees.”3

Judicial reliance on the category of “key employee” has, how-
ever, created considerable confusion. Appellate and lower courts
have adopted factors they believe are helpful in determining whether
an employee is a “key employee” and therefore a fiduciary.’! The
result has been that many courts have resorted to a factual case-by-
case inquiry within a status-based analysis. While the categorical

22 Robert Flannigan, “The [Fiduciary] Duty of Fidelity” (2008) L Q Rev 274 at 287
[Flannigan].

23 RW Hamilton Ltd v Aeroquip Corp, [1988] OJ No 906 at para 29, 65 OR (2d)
345 (HCJ).

24 Ibid.

25 Flannigan, supra note 22.

26 Ibid at 289.

27 [1981]4 WWR 34, [1981] MJ No 77 [WJ Christie].

28 Ball, supra note 7 at 13:12; WJ Christie, supra note 27 at 40.

29 (1984), 31 Alta LR (2d) 42, [1984] 4 WWR 70, as cited in Ford v Keegan, 2014
ONSC 4989 at para 194 [Keegan].

30 Keegan, ibid at para 21.

31 Planit Search Inc v Mann, 2013 ONSC 6847 at para 31 [Planit], citing Boehmer
Box LP v Ellis Packaging Ltd, [2007] OJ No 1694 at para 46, 2007 CLLC
q210-025.
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distinction between key and mere employees frames the discussion,
courts tend to look at the relationship between the employee and the
employer in much the same way as they would if they were engaged
in an ad hoc analysis.

Consider, for example, two cases that are repeatedly cited in
Canadian jurisprudence for the indicia they set out: Imperial Sheet’?
and MEP Environmental Products Ltd. v. Hi Performance Coatings
Co.** The New Brunswick Court of Appeal in Imperial Sheet set out
three indicia for deciding who “is a fiduciary or key employee™:

(1) An integral and indispensable component of the management
team that is responsible for guiding the business affairs of the
employer;

(2) Necessarily involved in the decision-making process; and

(3) Therefore, has broad access to confidential information that if
disclosed would significantly impair the competitive advantages
that the former employer enjoyed.*

Similarly, the Manitoba Court of Queen’s Bench in MEP
Environmental enumerated broadly worded indicia to determine
whether an employee could be considered “key” and, consequently,
a fiduciary:

(1) What were the employee’s job duties with the former employer?

(2) What was the extent or frequency of the contact between the
employee and the former employer’s customers and/or suppliers?

(3) Was the employee the primary contact with the customers and
(or) suppliers?

(4) To what extent was the employee responsible for sales or revenue?

(5) To what extent did the employee have access to and make use of,
or otherwise have knowledge of, the former employer’s custom-
ers, their accounts, the former employer’s pricing practices, and
the pricing of products and services?

32 Imperial Sheet, supra note 2 at para 63.

33 2006 MBQB 119 at para 18 [MEP Environmental], aff’d 2007 MBCA 71.

34 Imperial Sheet, supra note 2 at para 63, cited in ADM Measurements Ltd v Bullet
Electric Ltd, 2012 ABQB 150 at para 73 [ADM Measurements]; M-I Drilling
Fluids Canada, Inc v Cottle, 2018 ABQB 143 at para 30 [Cottle].
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(6) To what extent was the former employer’s information as regards
customers, suppliers, pricing, etc., confidential 7%

In each case, the indicia of key employee status are open-ended and
lead to what is essentially an ad hoc inquiry.

(i)  The Application of Ad Hoc Characteristics

The ad hoc factual inquiry into whether a fiduciary relationship
exists in the employment context stems from the “vulnerability” test
first articulated by Justice Wilson in Frame.?* Although subsequent
iterations of the factual inquiry approach®” occurred outside of the
employment context, some lower courts have relied on the ad hoc

35 MEP Environmental, supra note 33 at para 18, cited in GasTops v Forsyth, 2009
CanLII 66153 at para 83 [GasTops]; Computer Enhancement v JC Options, 2016
ONSC 452 at para 72 [Computer Enhancement]; Guzzo v Randazzo, 2015 ONSC
6936 at para 127; Zoic Studios BC Inc v Gannon, 2012 BCSC 1322 at para 97,
aff’d 2015 BCCA 334.

36 Frame, supra note 8, as cited in Imperial Sheet, supra note 2 at para 5.

37 The most recent pronouncement of the ad hoc characteristic approach was made
by then-Chief Justice McLachlin in Elder Advocates. The Chief Justice held
that, to establish an ad hoc fiduciary duty, the claimant must show, in addition
to the vulnerability arising from the relationship as described by Justice Wilson
in Frame, that is, “the inability of the beneficiary (despite his or her best efforts)
to prevent the injurious exercise of the power or discretion combined with the
grave inadequacy or absence of other legal or practical remedies to redress the
wrongful exercise of the discretion or power”:

(1) an undertaking by the alleged fiduciary to act in the best interests of the
alleged beneficiary or beneficiaries;

(2) a defined person or class of persons vulnerable to a fiduciary’s control (the
beneficiary or beneficiaries); and

(3) alegal or substantial practical interest of the beneficiary or beneficiaries that
stands to be adversely affected by the alleged fiduciary’s exercise of discre-
tion or control.

Elder Advocates, supra note 14 at para 36. The consistent use of the word “must”
in Elder Advocate colours the ad hoc framework with more rigidity, with the
result that the Supreme Court of Canada seems to be setting out a legal test rather
than a description. This is in stark contrast to the comments of Justice Sopinka in
Lac Minerals, supra note 5 at para 131, where he stated that “it is possible for a
fiduciary relationship to be found although not all of these [Frame] characteris-
tics are present.”
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characteristic approach to impose fiduciary duties on certain employ-
ees.”® Using the ad hoc approach as a “rough and ready guide,”
a few courts have been able to arrive at well-reasoned conclusions
without relying on the fiduciary category of “key employee.” In
Atlantic Business Interiors v. Hipson,* the Nova Scotia Court of
Appeal agreed with lawyer Mark Ellis that “[i]t is always a question
to be decided on the individual facts of each case whether the degree
of responsibility, dependency and vulnerability is strong enough to
support a finding of fiduciary status.”*! In RBC Dominion Securities
Inc. v. Merrill Lynch Canada Inc.,** Justice Abella, dissenting on
other grounds, stated that “[f]iduciary duties do not arise from an
employee’s title, such as branch manager, but from his or her actual
authority or control over the employer’s operation.”*

3. THE PROBLEMS WITH THE CURRENT APPROACHES

In the employment context, both of the approaches for identify-
ing a fiduciary relationship have failed, albeit in different ways. The
ad hoc approach has failed because the characteristics are too broad
and are difficult to apply to employment. The problem with the “key
employee” approach is more complex. First, the foundation for the
approach is based on a legal fiction. Simply put, the concept of a “key
employee” is meaningless. Secondly, the “key employee” approach
can increase the risk of result-driven reasoning. Thirdly, the “key
employee” approach permits the courts to circumvent a vital part of
the legal analysis, namely, the necessary undertaking on the part of
the fiduciary employee.

38 Imperial Sheet, supra note 2 at para 5. Lower courts aptly note that the employ-
ee-employer relationship is not considered a fiduciary category. Although an
employee has “a basic common law obligation to render faithful and loyal service
to his employer during his employment,” only particular employment relation-
ships raise fiduciary obligations and warrant the intervention of equity: HRC Tool
& Die Mfg Ltd v Naderi, 2015 ABQB 437 at para 28, rev’d in part 2016 ABCA
334 [HRC Tool & Die CA]; ADM Measurements, supra note 34 at para 59.

39 Lac Minerals, supra note 5 at p 645.

40 2005 NSCA 16 [Hipson]; Planit, supra note 31 at para 31.

41 Hipson, ibid at para 90; Planit, supra note 31 at para 31.

42 2008 SCC 54.

43 Ibid at para 50, as cited in ADM Measurements, supra note 34 at para 62.
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(a) The Difficulty of Applying the Ad Hoc Characteristics

As noted, the ad hoc characteristic approach is not without fault.
Lower courts have often had difficulty adapting the ad hoc charac-
teristics in a way that can be applied to the employment context.
Regarding vulnerability, commentators have remarked that it is dif-
ficult to characterize the employer rather than the employee as the
vulnerable party in an employment relationship.* The Supreme Court
of Canada has commonly referred to the employer as “the bearer of
power”® — not the other way around. The question of the “extent
to which [employer] vulnerability arises from the relationship”°
becomes a vital question. Conversely, some courts have treated
even relatively minor employer vulnerability as sufficient. Justice
Robertson in Imperial Sheet criticized other courts’ application of the
vulnerability criterion, which he believed would lead to “every lorry
driver in this country [owing] the same post-employment obligations
[as those] encumbering the executives of our largest corporations.”’

The discretion exercised by the employee, another of the char-
acteristics set out in Elder Advocates, is also problematic in the
employment context. Discretion is pervasive in employment. In all
employment relationships, parties can identify a “legal or practical
interest . . . affected by the fiduciary’s exercise or control.”*® The
range of employees who possess a degree of discretion is extensive.
Commentators have often cited the comments of Lord Steyn, who
said that “there can be discretion even in the hammering of a nail.”*
Courts have been given little guidance with respect to how much dis-
cretion is required in an employee’s role before a finding of fiduciary
can properly be made.

The final element set out in Elder Advocates is the required
undertaking on the part of a fiduciary. In Galambos, the Supreme
Court of Canada held that the required undertaking “may be the result

44 Douglas Brodie, “The Employment Relationship and Fiduciary Obligations”
(2012) 16:198 Edinburgh L Rev 198 at 200.

45 Ibid at 208.

46 Galambos, supra note 4 at para 68.

47 Imperial Sheet, supra note 2 at para 58.

48 Elder Advocates, supra note 14 at para 36.

49 Miller, “Justifying Fiduciary Duties,” supra note 3 at 204.
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of . . . the express or implied terms of an agreement” and that “[i]n
cases of per se fiduciary relationships, [the] undertaking will be found
in the nature of the category of the relationship in issue.”> Galambos
further clarified that an implied undertaking can be found having
regard to “the particular circumstances of the parties’ relationship,”
which could include “professional norms, industry or other common
practices.”!

(b)  Misconceptions Surrounding the “Key Employee” Category
@) The Legal Fiction of “Key Employee”

There is little consensus on the definition of “key employee” in
judicial reasoning, nor is there consensus on whether certain employ-
ees fit within the elected meaning where it has been defined. Canadian
jurisprudence has generally accepted the theory that the “key
employee” approach attempts to look at the role the employee plays
in the enterprise.”> However, the distinction has become unworkable
because some judges have looked to an employee’s position within
the company, while others have looked to the scope of the employ-
ee’s discretion and autonomy.>

There are obvious problems with relying solely on an employ-
ee’s position or title. Appellate and lower courts are wary of imposing
fiduciary obligations on employees simply because they have official
titles. In Tomenson Saunders Whitehead Ltd. v. Baird,>* Justice Keith
stated: “notwithstanding the impressive titles of ‘Vice-President’ . . .

50 Elder Advocates, supra note 14 at para 32 (citing Galambos, supra note 4 at
para 77).

51 Galambos, supra note 4 at para 79.

52 Ian Roland & Morgan Sim, “Fiduciary Obligations in Employment Relationships
in Canada” (Paper prepared for the 2011 Annual Meeting of the American Bar
Association, Labor and Employment Law Section, August 2011) at 10, online:
American Bar Association <http://www.americanbar.org/content/dam/aba/
administrative/labor_law/meetings/2011/annualmeeting/013.authcheckdam.pdf>
[Roland & Sim].

53 Aline Van Bever, “When Is an Employee a Fiduciary?” (2014) 18:1 CLELJ 39
at 63.

54 [1980] OJ No 386, 7 CCEL 176.
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not only was [the employee] not the ‘directing force’ of this very
large organization, but was many levels below ‘top management.’”’>
Similarly, in 3464920 Canada Inc. v. Strother,>® the British Columbia
Court of Appeal refused to hold a company’s chief operating offi-
cer and chief financial officer (the same employee) accountable as a
fiduciary. Justice Newbury, for the Court, reiterated the trial judge’s
finding that “[the employer] was a small company where impressive
titles were readily available.”>’

Appellate and lower courts have also had difficulty distinguish-
ing “key employees” from high-quality employees. In Westcan Bulk
Transport Ltd. v. Stewart,’® the Court pointed out that “all companies
should consider good employees to be key employees.”° In Crystal
Tile & Marble Ltd. v. Dixie Marble & Granite Inc.,”° the Court of
Appeal for Ontario held that the mere fact that a business relied heav-
ily on an employee was not sufficient to brand the employee as a
fiduciary. The Court reiterated the trial judge’s conclusion that “to
find otherwise would mean the salesperson, regardless of his or her
position or authority in the business, would have a fiduciary duty
simply because of his or her success in sales.”®!

Given that the definition of “key employee” has not been clearly
delineated, courts have relied on indicia to help determine when an

55 1Ibid at para 58; Ball, supra note 7 at 13:30.2.

56 2005 BCCA 35, rev’d in part 2007 SCC 24.

57 Ibid at para 65. On appeal to the Supreme Court of Canada, Justice Binnie,
writing for the majority, dismissed the fiduciary claim for the reasons given by
the British Columbia Court of Appeal. See Strother v 3464920 Canada Inc, 2007
SCC 24 at para 112 [Strother SCC].

58 2005 ABQB 97.

59 Ibid at para 66.

60 2007 ONCA 566.

61 Ibid at para 5, as cited in Roland & Sim, supra note 52 at 11. See also Cantol
v State Chemical, 2019 ONSC 531 at para 19. Justice Nakatsuru found that a
top salesperson was not a fiduciary employee, in part because the salesperson’s
superior knowledge of the product did not leave the employer dependent on the
employee or otherwise vulnerable. Justice Nakatsuru commented that character-
izing as a fiduciary an employee who becomes familiar with a product and cre-
ates or maintains successful relationships with customers would be a significant
extension of the concept.
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individual will fit within this per se category, engaging in inquiries
that resemble ad hoc ones.®

(i)  The Risk of Result-Driven Reasoning

Canadian jurisprudence has forewarned about the danger of result-
driven reasoning during the process of identifying fiduciaries. This warn-
ing was reiterated in Sateri (Shanghai) Management Ltd. v. Vinall,%
where Justice Ballance quoted Justice Perell (as he now is), who wrote:

... a fallacy may occur in the determination of whether a person should be
classified as a fiduciary. The fallacy is that of determining fiduciary status and
fiduciary duty by reasoning from misbehaviour or from remedy to duty. This
result-driven reasoning process begs the question of whether a person has
fiduciary status by moving from the breach of a duty or the desired remedy to
a finding that the person had a duty.®

The Supreme Court of Canada has also cautioned courts against this
type of reasoning. In Lac Minerals, Justice Sopinka wrote that “the
presence of conduct that incurs the censure of a court of equity in the
context of a fiduciary cannot itself create the duty.”® In Hodgkinson
v. Simms, the Court endorsed an English authority for the following
proposition: “if there is a fiduciary duty, the equitable rules about
self-dealing apply: but self-dealing does not impose the duty.”*
Nonetheless, in applying the “key employee” approach, courts
often look at the conduct — invariably linked to misconduct — of
an individual to inform themselves as to whether the “key employee”
rubric applies. In effect, this kind of analysis links fiduciary duty to
misbehaviour. When courts scrutinize the conduct of an employee
to determine whether the employee should be considered “key,” the
process often involves an examination of whether the individual had
access to confidential information®’” or of the individual’s connection

62 Imperial Sheet, supra note 2 at para 63; MEP Environmental, supra note 34 at
para 18.

63 2017 BCSC 491.

64 [bid at para 364.

65 Lac Minerals, supra note 5 at 600.

66 3 SCR 377 at para 121 [Hodgkinson].

67 Imperial Sheet, supra note 2 at para 63.
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with clients.®® This examination almost always results in a finding
that the employee in question has breached his or her fiduciary duty.
But courts should not jump to the conclusion that because an indi-
vidual had access to confidential information and was disloyal, the
individual had a fiduciary duty to be loyal.

(ii1))  Circumventing an Undertaking through Presumptions

Some courts’ reliance on the categorical “key employee”
approach circumvents proof of the fiduciary undertaking that would
otherwise be required,” by bringing into play presumptions. The
Supreme Court of Canada has ruled that in the case of per se fiduciary
relationships, the undertaking is to be found in the nature of the cat-
egory of relationship in issue, not in the expressed or implied terms
of the agreement.”® Within the employment context, some courts have
presumed an undertaking on the basis of “key employee” status. For
example, in ADM Measurements, the Alberta Court of Queen’s Bench
held that no explicit undertaking on the part of a “key employee” was
required because

. . . the contract of employment for a senior manager of this kind does not
require explicit language that identifies the employee as operating in a fiduci-
ary relationship. The director-like authority of this kind of employee warrants
a special duty.”!

The Alberta Court of Appeal took a similar approach to the required
undertaking on the part of a “key employee” in HRC Tool & Die,
stating that “[b]y agreeing to become key employees, [the employees]
implicitly undertook to discharge the fiduciary duties inherent in that
employment.”7?

68 Cottle, supra note 34 at para 35; GasTops, supra note 35 at para 178; Computer
Enhancement, supra note 35 at para 78.

69 Elder Advocates, supra note 14 at para 29. Former Chief Justice McLachlin
states at para 30 that “the evidence must show that the alleged fiduciary gave an
undertaking,” evoking a sense that the undertaking is a necessary precondition
[emphasis added].

70 Galambos, supra note 4 at para 77.

71 ADM Measurements, supra note 33 at para 44.

72 HRC Tool & Die CA, supra note 38 at para 19. See also Jetco Heavy Duty
Lighting v Fonteyne, 2018 ABQB 345 at para 57. Justice Mah relied on HRC
Tool & Die CA for the proposition that the undertaking “may be implied simply
from the employee’s participation in his or her employment role.”
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The presumed undertaking within the “key employee” approach
is problematic, given the breadth and lack of clarity of the definition
of “key employee” itself. Unlike a lawyer or a director of a company,
employees do not know when or how they will be burdened with such
an exacting duty, so it is difficult to predict in what kinds of circum-
stances an undertaking will be presumed. Presuming an undertaking
on the part of a person found to be a “key employee” can completely
alter an employee’s expectations, imposing a duty that the employee
did not anticipate. This is particularly likely to happen where a court
fails to address the unequal bargaining power between the parties.

4. A WORKING MODEL: REFRAMING THE ANALYSIS

The two existing approaches for identifying which employees
are fiduciaries, though flawed, are not incompatible. One approach
can inform the other to create a coherent legal framework. With the
two existing approaches in mind, this paper proposes a working model
to help identify fiduciary relationships in the employee-employer
context. The working model brings the ad hoc characteristics — vul-
nerability (arising from the relationship and from the control exer-
cised by the employee), the discretion vested in the employee, and
the undertaking on the part of the employee — to the forefront of
the analysis. This ensures that the foundational principles in Elder
Advocates are put to use.

The working model strives to make the ad hoc characteristics,
described by certain commentators as overbroad and imprecise,”
workable in the employment context. To do this, the model proposes
that the indicia that have been used to clarify the categorization of
“key employees” are used instead to inform and support the analysis
of whether vulnerability and discretion are present in a particular
employee-employer relationship. Although some have argued that
the “key employee” indicia were picked arbitrarily,” I argue that the
indicia selected by courts pursue the same goal that underlies an ad
hoc analysis: explaining the source of fiduciary duty.”

73 Miller, “Theory of Fiduciary Liability,” supra note 10 at 264.
74 Van Bever, supra note 53 at 63.
75 Elder Advocates, supra note 14 at para 29.
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Some Canadian courts have recognized that there is little sub-
stantive difference between the categorical “key employee” approach
and the ad hoc characteristics described by the Supreme Court of
Canada. In Pan Pacific,’® Justice Sigurdson insisted that although
courts may categorize individuals as “key employees,” the underlying
principles they rely on are really the same as the characteristics set
out in Frame.” In his decision, Justice Sigurdson followed the Frame
characteristics to shed light on whether the employee should be con-
sidered a “key employee.”

I agree with Justice Sigurdson’s logic but disagree with his appli-
cation. The courts’ legal analysis should use the “key employee” indi-
cia to inform the determination of whether the employee is a fiduciary
under the ad hoc characteristics, not the other way around. Not only is
this approach more consistent with the principles of fiduciary law, it
addresses the problem of the frequent circumvention of the requisite
undertaking under the “key employee” approach. Courts ought to
look to the particular contractual relationships between employers
and employees for guidance on whether an employee has explicitly
or by implication undertaken to become a fiduciary. In this regard, the
question that should be asked is whether the parties had a reasonable
expectation that they would enter into a fiduciary relationship.

(@) The Role of the “Key Employee” Indicia in
the Ad Hoc Characteristic Analysis

The Supreme Court of Canada in Elder Advocates clearly set
out the framework to assess when an ad hoc fiduciary relationship
may arise. Nevertheless, confusion still lingers in cases where courts
are tasked with assessing whether the requisite degree of vulnerability
and discretion are present in a relationship. The working model, as set
out in Figure 1 below, provides a way of bridging the gap between
overly broad, imprecise fiduciary characteristics and their application
to the employee-employer relationship.

76 Pan Pacific Recycling Inc v So, 2006 BCSC 1337 at paras 81-82 [Pan Pacific].
77 Ibid at para 82.
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FIGURE 1
The Working Model: How the “Key Employee’ Indicia
Can Inform the Ad Hoc Characteristic Analysis

L Vulnerability

Arising from the relationship: there must be an inability on the part of
the beneficiary (despite his or her best efforts) to prevent the injurious
exercise of the power or discretion (Frame, para. 63, as cited in Elder
Advocates, para. 36).

Arising from the fiduciary’s control: the duty must be owed to a defined
person or class of persons who must be vulnerable to the fiduciary in
the sense that the fiduciary has a discretionary power over them (Elder
Advocates, para. 33).

These elements can be identified in the employment relationship by
asking:

e Was the employee an integral and indispensable component of
the management team that is responsible for guiding the business
affairs of the employer (Imperial Sheet, Indicia 1); and/or

*  What were the employee’s job duties, including the extent and fre-
quency of the contract between the employee and the employer’s
customers and/or suppliers (MEP Environmental, Indicia 1, 2, 3).

II. Discretion

On the part of the fiduciary: a legal or substantial practical interest
of the beneficiary or beneficiaries that stands to be adversely affected
by the alleged fiduciary’s exercise of discretion or control (Elder
Advocates, para. 36).

This element can be identified in the employment relationship by asking:

e Was the employee necessarily involved in the decision-making
process (Imperial Sheet, Indicia 2); and/or

e To what extent was the employee responsible for sales or revenue
and to which extent the employee had access to the employer’s con-
fidential practices or accounts (MEP Environmental, Indicia 4, 5).

III. Undertaking
To act in the best interest of the beneficiary.

This element can be identified in the employment relationship by look-
ing at the parties’ reasonable expectations.
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@) Vulnerability (Arising from the Relationship and from
the Control Exercised by the Fiduciary)

The Supreme Court of Canada has stressed the importance of
vulnerability as a hallmark of a fiduciary relationship. In Hodgkinson,
Justice La Forest suggested that vulnerability was the “golden thread”
that united equitable causes of action.” Yet, in Elder Advocates,
the Supreme Court of Canada also affirmed that vulnerability alone
was insufficient to support a fiduciary claim.” In Elder Advocates,
the Supreme Court reminded jurists that, when seeking to identify
fiduciaries through an ad hoc analysis, they must look at both the
vulnerability arising from the relationship and the vulnerability of the
beneficiary to the fiduciary’s control.®

The Court in Elder Advocates outlined two lines of inquiry that
had to be pursued to determine whether vulnerability is present in a
particular relationship.®! Former Chief Justice McLachlin not only
breathed life back into the vulnerability analysis of Justice Wilson
in Frame, but articulated her own version of it.82 If a court is to fol-
low the framework set out in Elder Advocates, it must carry out (i)
an inquiry into vulnerability arising from the relationship, which is
assessed by looking at an “inability of the beneficiary (despite his
or her best efforts) to prevent the injurious exercise of the power or
discretion combined with the grave inadequacy or absence of other
legal or practical remedies to redress the wrongful exercise of the dis-
cretion or power’”’;®* and (ii) an inquiry into vulnerability arising from
the fiduciary’s control, which requires the court to ascertain whether
the fiduciary duty is “owed to a defined person or class of persons
who [are] vulnerable to the fiduciary in the sense that the fiduciary
has a discretionary power over them.”8*

78 Hodgkinson, supra note 66 at para 25.

79 Elder Advocates, supra note 14 at para 28.

80 1bid at para 36.

81 Ibid.

82 Ibid at para 34, where former Chief Justice McLachlin identifies the elements
that “the claimant must show, in addition to the vulnerability arising from the
relationship as described by Wilson J. in Frame . ...”

83 Frame, supra note 8 at para 63. An interesting aspect of the vulnerability analy-
sis in Frame is the required inadequacy of other legal remedies, an articulation of
an equitable threshold which seems to have been ignored in later cases.

84 Elder Advocates, supra note 14 at para 33.
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Although these inquiries seem daunting, several of the indicia
described in Imperial Sheet and MEP Environmental can assist in
finding whether vulnerability does in fact arise from the relationship
and from the fiduciary’s control. In MEP Environmental, the Court
considered the employee’s job duties, including the extent and fre-
quency of the contact between the employee and the employer’s cus-
tomers and/or suppliers.®> The employee’s frequency of contact and
whether the employee is considered the main contact for customers
and/or suppliers® are important factors in determining the employer’s
level of vulnerability.

Another aspect of vulnerability is the employee’s power and
ability to direct the affairs of the employer.®” The first indicia in
Imperial Sheet provides guidance on how this factor can be applied in
the employment context. The question is whether the employee was
“an integral and indispensable component of the management team
that is responsible for guiding the business affairs of the employer.”38
If the employee is an integral and indispensable part of the company,
there is vulnerability.

(i)  Discretion on the Part of the Fiduciary

The Supreme Court of Canada in Galambos clarified the basic
principles of fiduciary law, affirming that the ability to exercise dis-
cretion is a fiduciary characteristic. The Court stated that “the particu-
lar relationships on which fiduciary law focuses are those in which
one party is given a discretionary power to affect the legal or vital
practical interests of the other.”® Discretion is consistently used as an
identifying characteristic of fiduciary relationships. Legal academic
Ernest Weinrib was one of the first to argue that discretion was an
essential characteristic of all fiduciary relationships.”® Weinrib stated

85 MEP Environmental, supra note 33. See indicia 1 and 2.

86 1bid. See indicia 3.

87 Peter Barnacle & Michael Lynk, “Employment Law in Canada” (Toronto:
LexisNexis, 2017) at 11:179.

88 Imperial Sheet, supra note 2 at para 63. See indicia 1.

89 Galambos, supra note 4 at para 70.

90 Miller, “Justifying Fiduciary Duties,” supra note 3 at 1012; Ernest J] Weinrib,
“The Fiduciary Obligation” (1975) 25:1 UTLJ 1 at 7 [Weinrib, “The Fiduciary
Obligation™].
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that “two elements thus form the core of the fiduciary concept and
these elements can also serve to delineate its frontiers. First, the fidu-
ciary must have scope for the exercise of discretion, and second, this
discretion must be capable of affecting the legal position of the prin-
cipal.”! The Supreme Court of Canada in Elder Advocates followed
this reasoning, holding that “the claimant must show that the alleged
fiduciary’s power may affect the legal or substantial practical inter-
ests of the beneficiary.”?

Again, the indicia undergirding the “key employee” approach
can provide guidance when identifying where discretion may exist in
an employment relationship. In MEP Environmental, the Manitoba
Court of Appeal looked at the extent to which an employee was respon-
sible for sales or revenue,”® and the extent to which the employee had
access to the employers’ confidential practices or accounts® to deter-
mine whether the employee was a “key employee.” These factors
relate directly to a discretionary authority (of the employee) relative
to the practical interest of the beneficiary (the employer).”> The New
Brunswick Court of Appeal in Imperial Sheet focused on similar
indicia. The Court looked at whether the employee was necessarily
involved in the decision-making process,’® and whether the employee
had broad access to confidential information that, if disclosed, would
hinder the employer.’” These indicia inform the inquiry into whether
the relationship is discretionary in nature, since “discretion entails
latitude for judgment by the person invested with authority in deter-
mining its exercise.””

(b) Responding to the Required Undertaking
on the Part of the Fiduciary

Unlike the “key employee” approach, which has allowed courts
to circumvent the required undertaking on the part of the fiduciary,

91 Weinrib, “The Fiduciary Obligation,” supra note 90 at 4.
92 Elder Advocates, supra note 14 at para 34.

93 MEP Environmental, supra note 33. See indicia 4.

94 Ibid. See indicia 5.

95 Miller, “Justifying Fiduciary Duties,” supra note 3 at 1014.
96 Imperial Sheet, supra note 2 at para 63. See indicia 2.

97 Ibid. See indicia 3.

98 Miller, “Justifying Fiduciary Duties,” supra note 3 at 1013.
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the ad hoc characteristic approach reminds courts to focus on this
important fiduciary element. The working model alerts courts to the
fact that circumventing the undertaking requirements because of the
status of a “key employee” may undermine the contractual relation-
ship the parties intended to rely on.

Although the point was settled in Galambos that one cannot be
made a fiduciary against one’s will, the decision did leave unresolved
the issue of whether mutual understanding was necessary.”” In
Hodgkinson, Justice La Forest, for the majority, held that courts may
take into account the parties’ contract, as part of the factual inquiry,
to determine whether a fiduciary duty is owed.'® Justice La Forest
further stated that in cases where fiduciary obligations arose as a mat-
ter of fact, “the question to ask is whether, given all the surrounding
circumstances, one party could reasonably have expected that the
other party would act in the former’s best interests with respect to the
subject matter at issue.”!%!

Due to the contractual nature of the relationship between an
employee and employer, an examination of the parties’ reasonable
expectations is the vehicle that is best suited to the task of determining
if there was such an undertaking. In her minority ruling in Strother,'*
former Chief Justice McLachlin stated that the terms of the contract
should shape the fiduciary relationship, not the other way around.'®

There is support from appellate and lower courts for the notion
of relying on employment contracts, in particular on the use of
restrictive covenants, to inform consideration of whether there was a

99 Anthony Duggan, “Fiduciary Obligations in the Supreme Court of Canada: A
Retrospective” (2011) 50 Can Bus LJ 453 at 463.

100 Hodgkinson, supra note 66 at para 37.

101 1Ibid at para 32.

102 Strother SCC, supra note 57 at paras 140-142. See also Genesis Fertility Centre
Inc v Yuzpe, 2019 BCSC 233 at para 99. In Genesis, Justice Sewell, following
the Strother minority decision, held that the contractual relationship between
the parties is relevant to a determination of whether there has been a breach of
fiduciary duty.

103 See Strother SCC, supra note 57 at para 141:

The fiduciary duty between lawyer and client is rooted in the contract
between them. It enhances the contract by imposing a duty of loyalty with
respect to the obligations undertaken, but it does not change the contract’s
terms. Rather, it must be molded to those terms.
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fiduciary undertaking.!® The Nova Scotia Court of Appeal in Hipson
found that, although the restrictive covenant between the parties was
unenforceable, the covenant went “to the intentions, reasonable or
otherwise, of the parties at the time of the employment agreement.”!%
(The Court of Appeal then clarified that the inquiry contemplated
by Hodgkinson was not merely into the expectations of the parties
but their “reasonable expectations.”!?) Similarly, in Keegan, Justice
Price relied on the employment contract as evidence of the par-
ties’ reasonable expectations as to the nature of the fiduciary duties
that arose.'”

(c)  Practical Effects: Applying the Working Model
to Previously Decided Cases

The proposed working model instills clarity. Its benefits are
illustrated when it is applied to the facts presented in recent case
law. In Computer Enhancement,'® the Court held that a top sales
representative was a “key employee” and therefore a fiduciary.'?”
After 14 years with Computer Enhancement, that salesperson quit
to start his own company and compete directly with the plaintiff.
The employee was a commission salesperson, never attended any
management meetings, had no supervisory role in the company, and
aspects of his sales had to be approved by management.''* If a court
were to apply the working model to Computer Enhancement, it would
find that the facts do not establish the characteristics required of a

104 See IBM Canada Ltd v Almond, 2015 ABQB 336 at paras 95-99. Justice
Pentelechuk looked at the non-solicitation agreement, which expressly elevated
the employee to a fiduciary position, but found that the agreement was not in
itself dispositive of the issue. She went on to consider whether vulnerability
and discretion were actually present in the relationship. In the result, the dis-
cordance between the employee’s actual role and the description of her position
as “fiduciary” led Justice Pentelechuk to have reservations about whether the
employee could in fact be properly characterized as a fiduciary.

105 Hipson, supra note 40 at para 94.

106 Ibid.

107 Keegan, supra note 29 at para 224.

108 Computer Enhancement, supra note 35 at paras 66-79.

109 1bid at para 78.

110 1Ibid at para 4.
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fiduciary employment relationship. The working model indicates that
vulnerability can exist where an employee has power and ability to
direct the affairs of the employer, and that discretion can be identified
where the employee is necessarily involved in the decision-making
process.

Applying the working model to the facts of Computer
Enhancement also calls into question the Court’s finding of fiduci-
ary status. The sales representative was not part of management, and
there was no evidence that he had access to financial information.
Furthermore, there was little evidence of discretion. He did not hire,
fire, or supervise any other employee, and had to have certain aspects
of his sales deals authorized by the owner. Based on the facts of
Computer Enhancement, the salesperson had almost no power within
the company other than being a highly successful employee.

In Cottle,'"! a sales and procurement manager received personal
payments from suppliers without the knowledge of the employer.
The Court found that Cottle had breached his common law duties
of good faith, fidelity, and loyalty.!"? The Court also characterized
him as a “key employee” having fiduciary obligations that were, in
turn, breached.!'® Applying the working model to Cottle would rem-
edy a problem of transparency in the Court’s analysis. Although the
ad hoc characteristics were implicitly included in the analysis, they
were not presented clearly in the Court’s reasons. Rather, the Court
relied on comparisons drawn from “key employee” case law.''* In
Cottle, applying the working model would have shown which facets
of the employment relationship went to vulnerability and which ones
to discretion.

111 Cottle, supra note 34 at paras 24-37.

112 Ibid at para 23.

113 Ibid at para 35.

114 See also Enerflow Industries Inc v Surefire Industries Ltd, 2013 ABQB 196
at para 50. Justice McCarthy engaged in similarly problematic reasoning. The
conclusion reached by Justice McCarthy was informed more by a comparison
of other “key employee” cases than his own analysis as to whether certain
characteristics existed in the employment relationship that was before him. In
his concluding remarks he compared two “key employee” cases and found that
the employee in Enerflow was “more akin” to one case than the other, and that
therefore the individual was not a fiduciary.
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Missing from the courts’ reasoning in both Cottle and Computer
Enhancement is an appreciation of the required undertaking on
the part of the fiduciary. The working model would at least have
reminded the court that the undertaking is a necessary element before
an employee can be found to be a fiduciary. In both cases, the courts
could have examined the employment contract for evidence of rea-
sonable expectations regarding the imposition of fiduciary duties.

5. CONCLUSION

The “key employee” approach to identifying employees who
are fiduciaries is unworkable and unjustified. It creates confusion.
This paper has outlined a coherent alternative framework. The ad
hoc characteristics of fiduciary relationships, developed outside of
the employment law context, are best suited to identifying fiduciary
employees. Courts can and should apply the indicia that are used to
identify “key employees” as factors demonstrating ad hoc fiduciary
relationships. Those indicia are more useful as evidence of vulner-
ability, control, or discretion within the employment relationship.
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